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PREFACE. 



The object of the present work is to explain the 
Naval Discipline Act, 1861, and to afford a prac- 
tical guide for commanding officers and Courts- 
martial in the trial and pimishment of criminal 
offences in the Navy. 

The Articles of War, and general laws for the 
government of the Navy, were reconstructed, and 
placed on a new footing by the legislature in the 
Naval Discipline Act of 1860. The occasion natu- 
rally suggested a Treatise for the use and assistance 
of the Naval profession in the administration of the 
new law. The time for the commencement of that 
Act was fixed for the 1st of April, 1861 ; and the 
greater part of the following pages was written, and 
the work announced for publication, at the same 
period ; biit its progress was unavoidably delayed ; 
for, early in the session of 1861, a new Bill was 
introduced, amending in subordinate, though im- 
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portant particulars, the Act of 186Q, and repealing 
that statute altogether. Under these circumstances, 
it became a matter of necessity to postpone the pub- 
lication until the new law came into operation. The 
Act passed in August, 18G1. It appears in the 
statute book under the general title of "An Act 
for the Government of the Navy," though it is cited 
throughout these pages by its short ^egal title ^ of 
" The Naval Discipline Act, 1861." 

The work commences with an introductory histo* 
rieal sketch. 

This will not, it is trusted, be deemed irrelevant 
to a legal treatise, though it comprises a condensed 
account of the material progress of the Navy in early 
times ; for it is impossible to explain the different 
regulations for the maintenance of discipline in the 
Navy without referring to their origin; and any 
account of that origin necessarily includes a relation 
of the particular events which gave birth to the 
laws of each successive era. For this chapter, the 
most accredited historians and chroniclers of each 
period have been consulted, and references to the 
authorities given in the notes. Great reliance has 
been placed on Sir W. Monson's naval tracts for a 

» 24 & 25 Vict. c. 115, s. 74. 
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cotemporary account of the state of the Navy * in the 
latter half of the sixteenth and beginning of the seven- 
teenth centuries. The public services of that distin- 
guished officer at sea and on shore extended over 
a period of more than fifty years,^ and his writings 
are remarkable for devotion to his profession, honesty 
of purpose, and general knowledge of Naval affairs. 
Some new and important light has been thrown 
on the origin of Articles of War, and the pro- 
ceedings of Naval Courts-martial, by information 
derived from a collection of unpublished documents 
at the Admiralty: it appears from these, and 
from the entries in the Journals of Parliament, that 
the first ordinance, or statute, for the government 
of the Navy, originated with the Long Parliament, 
and that a very complete system for trial by councils 
of war was organised in pursuance of that law by the 
admirals and generals of the fleet in the service of 
the Commonwealth. No copy of this ordinance can 

^ Maladjuinistration at the Admiralty appears to be a grieyance of 
old standing ; for Sir W. Monson has a chapter on the ^'Corrupt abuses 
nsed in his Majesty's service by sea, and the means how to reform 
them ;" and he dwells most forcibly on the necessity of reform, ** be- 
cause our bordering neighbours, the French and Hollanders, daily 
increase in shipping, as we daily see by proof. '* 

2 Admiral Sir William Monson was bom in 1669 ; went to sea in 
1685 ; and was in active service, with some intervals, until 1635. He 
composed his work about 1640, and died in 1642. 
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be foundy either in the public libraries or the record 
departments of the government: it is much to be 
regretted that no attempt has been hitherto made 
to collect a complete set of the ordinances of the 
Interregnum. 

Offences under the Naval Discipline Act, 1861^ 
are divided into two principal classes : — 1, Offences 
exclusively naval, punishable only under the Articles 
of War ; 2, Offences punishable by ordinary law. 

The general judicial powers vested in Naval autho- 
rities, the constitution, jurisdiction, and procedure 
of Courts-martial, and the trial and punishment of 
Naval offences, are treated in the first part of this 
work. 

The principal authorities that have been referred 
to on this part of the subject are Adye, Delafons, 
Tytler, M*Arthur, and Hickman ; the collection of 
reserved cases at the Admiralty has been carefully 
gone through, and many points of doubtful legal 
construction illustrated by reference to the opinions 
of the law officers on them. In accordance with 
the advice of some distinguished officers, a chapter 
has been inserted, containing an abstract of cases 
decided in the Superior Courts, bearing on questions 
of Naval jurisdiction : much assistance has been 
derived in the necessary researches on this head. 
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from the numerous references in Mr. Prendergast's 
valuable work on the " Law relating to Officers in 
the Navy." 

Offences punishable by ordinary law are, when 
committed by persons subject- to the Naval Dis- 
cipline Act, brought within the jurisdiction of the 
Naval authorities by that statute, and may for the 
most part be punished in the same manner as if the 
offenders had been tried before any competent 
criminal tribunal in England.* 

It has been the aim of the writer in dealing with 
this class of offences in the latter part of the work, 
to give a concise and intelligible summary of the 
ordinary criminal law without the voluminous 
reports of decided cases, which embody in books of 
practice the technical distinctions that have been 
raised from time to time in the Superior Courts. 
The necessary references are given to the statutes 
relating to criminal offences, including the Consoli- 
dation Acts of 1861. 

A compendious abridgment of the law of evidence 
has been added, applicable to all judicial investiga- 
tions in the Navy. 

In compiling the chapters on these topics, such 

1 Naval Dis. Act, s. 38. 
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extracts, as appeared suitable, have been adapted 
from the text-books ; for it would have been mere 
affectation on the part of the writer to have attempted 
originality on legal subjects which have been so 
often and so ably treated. Hale's and Hawkins's 
"Pleas of the Crown," Foster's "Crown Law," 
Eussell on " Crimes," Archbold's " Criminal Plead* 
ing," Starkie, Phillips, and Taylor on "Evidence," 
are the chief authorities on which these chapters 
are founded : the latest decisions of the Superior 
Courts have been collated, and referred to where 
necessary. 

I have now only the pleasing duty of repeating 
my thanks to Mr. Romaine, the Secretary, and to 
Messrs. Houghton and Amedroz of the Admiralty, 
for their imiform kindness in affording me ready 
access to the records, and all information in their 
power within their respective departments. I must 
also express my great obligation to 'Mr. Hickman, 
for his practical suggestions, as well for the aid that 
I have derived from his work on Courts-martial, in 
constructing an Appendix of Forms. 

THEODORE THRING. 

Temple, 

October,' 1S61. • 
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CEIMINAL LAW OF THE NAVY. 



CHAPTEE I. 



ON THE EARLY STATE AND DISCIPLINE OF THE 

NAVY. 

The command of the navy has always been a 
prerogative of the Crown of England, though a 
royal navy fitted out from the revenues of the state, 
officered, and manned by the royal forces, was 
unknown in the early ages of the monarchy. 
Elects, whether for aggression, or defence were origin of 
raised on the requisition of the king by the inha- ***® ^*^^' 
bitants of the sea-port towns, and of these the 
Cinque Ports furnished by far the greater propor- 
tion both of seamen and ships ; ^ the command- 
iug officers were appointed by the king, and the 
feudal levies, who formed the military force of the 
realm, were embarked as soldiers, and did good 
service in the naval engagements of those days.^ 

J Selden, Mar. Clau. lib. ii. cap. 14 ; Holin. i. 339. 
8 Hakluyt, i. 19, 131 ; **Roll of the huge fleete of Edw. 3d, 
before Calice." 

B 



Service of 
the Cinque 
Ports. 



Hubert de 
Burgh's 
naval action 
with the 
French, 
A.D. 1217. 



The terms of service, and the compensating 
immunities of the Cinque Ports were accurately 
defined by royal charter ; the earliest known being 
those of Edward the Confessor and "William the 
Conqueror. Their liberties were confirmed by the 
Great Charter; and the Charter of Edward the 
First, directed to the barons of the Cinque Porta 
for their good services done unto him by sea,* 
declares, *' that at each time that the King passeth 
over the sea, the ports ought to rig up fifty and 
seven ships, whereof every one to have twenty 
armed soldiers, and to maintain them at their own 
costes by the space of fifteen days together ;*' if 
kept at sea longer, the charges fell on the king. 
" In requital for their faithfuU and continuall ser- 
vices, the privileges of these ports be very great, 
considering either the honour and ease, or the 
freedom and exemption that the inhabitants have 
by reason of the same." ^ 

The constant wars between France and England 
left them but little rest for the peaceful enjoyment 
of their exclusive liberties ; yet the service was 
anything but unpopular, for booty as much as glory 
was the leading motive for the fight, and the coveted 
prize of victory. 

The first great battle at sea between the two 
countries was fought by the men of the Cinque 
Ports in 1217, and is remarkable for that bold 
spirit which has ever moved the English sailor, 
however inferior in force, to dose at once with 
the enemy. In that action Hubert de Burgh, 
the governor of Dover Castle, with forty ships 



1 Hakluyt, i. 130. 



2 Id. 21, 22. 
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great and small, of the Cinque Forts, attacked the 
French fleet of eighty great ships ; " at their first 
joining the Englishmen, with helpe of their crosse- 
bowes and archers, made great slaughter of their ene- 
mies, and grappling together, in the end bare them- 
selves so manfollie, that they vanquished the whole 
French fleet, and obteined a famous victorie."' 
The spoil and prey of the Trench ships " was verie 
rich, so that the Englishmen, being laden with riches 
and honour, upon their safe retume home, were 
received with great joy and gladnesse." ^ 

Such was the prowess of the men of the Cinque 
Ports, their method of fighting, and the predatory 
character of international warfare in the middle ages. 

Erom the time of the conquest the Kicgs of Eng- 
land delegated the charge of guarding the coasts, and 
commanding the fleets to officers, who, in the reign Title of 
of Henry I. were called Butescarles, a title after- Admiral^ 
wards changed to that of guardians of the ships, 
or guardians of the maritime shore.' In the 
reign of Edward I., instead of guardians or wardens 
they were termed admirals.'* That monarch divided 
his shipping into three fleets, and in solemn manner 
created admirals of the navy towards the northern, 
the western, and the southern parts.'^ The office 

^ £og. de Wend. iv. 28. This chronicler, in his account of 
the action, mentions that the English, having the wind in their 
backs, threw quick lime into the air, which was blown into the 
eyes of the French, and blinded them. 

2 Holin. Chron. ui. 847. 

3 Selden, Mar. Clau. lib. ii. cap. 14. 

* Admiral : a word £rst used by the Crusaders, who took 
it from the Saracens, who termed their Generals Emirs, or 
Amiras. Valin, Comm. sur I'Ord. 1681, tit. Amiral, 

5 Seld. Mar. Clau. lib. ii. cap. 16, 307. 
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of Lord High Admiral was of later date, for the first 
commission to a single great officer was not issued 
until the time of Henry IV., when Thomas Beau- 
fort, Duke of Exeter, was appointed to be admiral, 
not only of the fleets and navies, but of England 
and Ireland.^ 

The fleets of our neighbours, and great rivals, 
the French, were governed under similar institu- 
tions. In earlv times naval jurisdiction was not 
limited to one functionary, the Admiral of France, 
but officers with corresponding powers were ap- 
pointed to the great maritime provinces. There 
were admirals of Aquitaine, Bretaigne, and Nor- 
mandie, each with unlimited authority over naval 
officers within their respective departments.^ About 
1300 the office was concentrated, and Amaurius, 
Viscount of Narbonne was the first who bore the 
sole dignity of High Admiral in France.* 
FunctionBof The fuuctious of this great officer corresponded. 

Lord High . ° . , ^ ' 

Admiral. and Were alike extensive on either side of the 
Channel. 

The Lord High Admiral of England not only 
organised and governed the fleets raised for the 
service of the Crown, but held exclusive jurisdic- 
tion over all civil causes and criminal ofiences 
arising among seamen, whether belonging to the 
royal or merchant navy.* It is somewhat sin- 
gular that this supreme office created in both 
countries about the same historic period, should 

J Seld. Mar. Clau. lib. ii. cap. 16, 307. 

2 Ibid. lib. ii. cap. 18 ; Beauss. Cod. Mar. March. 4. 

3 Seld. Mar. Clau. lib. i. cap. 18, 324. 

* Sir W. Mons. Nav. Tract. Church, vol. iii. 817. 



5 

have been upheld in all its integrity, though with 
many differences and changes of subordinate ad- 
ministration, both in England and France, until 
the seventeenth century ; when the office of High 
Admiral was suppressed in France ^ and put into 
commission in England.^ New regulations for 
the maintenance of discipline in the navy were 
introduced in England by the statute of 13 
Charles II., and in France by the ordonnances 
of Louis XIV. 

Prescription has preserved many of the usages 
for the punishment of crime in the navy, handed 
down from the earliest times, and enforced by a 
succession of admirals ; some of these have been 
perpetuated by statute law, some, under the name 
of customs of the navy, are still applicable to minor 
offences. 

The most ancient code of regulations is that of ^rdonuances 
Eichard I., when he marshalled his great fleet ^^J^\°,^' ^ ' 
for the Holy Land. In a council of nobles he 
chose and appointed certain great officers to be 
justiciaries over the combined navy of England, 
Normandy, Brittany, and Poictou, and delivered 
his charter to them as follows : ' — " Know all men 
that we, with the aid of upright counsellors have 
laid down these ordinances; whoever shall commit 
murder aboard ship shall be tied to the corpse and 
thrown into the sea ; if a murder be committed on 
land, the murderer shall be tied to the corpse and 
buried alive ; if any man be convicted of drawing 

1 Val. Comm. p. 124. 

2 Encycl. Brit. tit. Navy. 
8 Rog. de Wend. vi. 24. 
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a knife for the purpose of stabbing another, or 
shall have stabbed another so that blood shall flow, 
he shall lose a hand ; if a man strike another with 
his hand, he shall be ducked three times in the sea ; 
if any man defame, vilify, or swear at his fellow, he 
shaU pay him as many ounces of sflver as times 
that he has reviled him. If a robber be convicted 
of theft, boiling pitch shall be poured over his 
head, and a shower of feathers shaken over to 
mark him, and he shall be cast ashore on the first 
land at which the fleet shall touch. And all the 
crews were sworn to observe these constitutions, 
and to obey the commands of the justiciaries." 

Similar punishments for similar offences subsisted 
in the navy for many centuries afterwards, reordained 
on the fitting out of each successive expedition. 
Origin of A permanent Court of Justice (the origin of 

Admiralty, the proscut Court of Admiralty) was held under 
the authority of each High Admiral, for the 
trial of sea causes, both for life and goods,^ and 
its jurisdiction in some cases defined by statute.' 
But as there was no standing navy during the 
thirteenth, fourteenth, fifteenth, and part of the 
sixteenth centuries, so was there no fixed code of 
naval law. Fleets were raised on emergencies for 
the public service, the greater part of the ships 
furnished by private enterpriser, the remainder 
bought up for the occasion, and fitted out by the 
Crown.' "When the expedition was ready, the 
Lord High Admiral, or the actual comraander-in- 

» Mons. Nay. Tracta, 285. 

2 Tomlin. Law Diet. tit. Admiral, 

s Archsoologia, xL 157. 



chief, by authority delegated from him, issued 
specific instructions to the admirals and captains, 
for the punishment of offences and general mainte- OrdinaTy 
nance of discipline, limited to the particular service, of navai^^* 
In this manner precedents grew up, and the same ^^^^p^***®- 
forms as applicable to similar circumstances were 
ordinarilyreproduced. The summary powers granted 
^to the commanding officers were very great ; sprung 
from absolute authority, they were distinguished 
by its usual characteristic, extreme severity. 

In the latter part of the fifteenth and beginning 
of the sixteenth centuries is to be traced that great 
advance in mind and material power, which has 
formed the groundwork of modem society in 
Europe. Industry and commerce, working together 
and spreading on all sides, became nowhere more 
firmly rooted than in the maritime states. 

The enterprising spirit of the Venetian and Growth of 
Genoese in the Mediterranean, the perseverance ^fiSieSSi 
and hardihood of the English, Flemings, and ^ntS^' 
Hollanders on the sea-board of the German ocean, <^®'**"^®*- 
the venturous exploits of the Spanish in the 
West, and the Portuguese in the East Indies, 
pointed the way to honour and wealth. The mer- 
chant, and the seaman were alike ready to take a 
share in every attractive venture. 

The growth of trade called for an increase in the 
size as well as number of ships. The dangers of 
the more distant voyages, the perils of war, and the 
numerous pirates, induced a corresponding arma- 
ment.^ Artillery was very generally adopted, intro- 
and every ship beyond the burden of a coaster, artuiery. 

1 Mons. 292, 
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Charac- 
teristics of 
naval en- 
gagements 
in fifteenth 
century. 



Encourage- 
ment of 
shipping by 
Henry VII. 



carried guns. The merchantman in those days 
was at once a trader and a privateer. 

A description of the commercial navy to the 
dose of the fifteenth century is a description of the 
navy of the state : for the latter was only called 
together for particular service on the breaking out 
of war, and consisted, as must be remembered, 
partly of ships furnished by the sea-ports, partly 
of ships bought or hired by the crown. To embark 
a body of troops and cover their landing on the 
enemy's shore was the usual object of a naval expe- 
dition, so that an English fleet must be considered 
rather as a collection of armed transports than an 
array of line-of-battle ships. With similar arma- 
ment, and ready alike for roving incursions on their 
neighbours* coast, the fleets of England and Erance 
often met in the narrow seas. The skill and sea- 
manship of the captains were displayed in the man- 
ner of coming to close quarters with the enemy ; to 
grapple and to board, was the aim of each ; the 
battle was decided by the archers and men-at- 
arms ; ^ and could scarcely be called a naval 
engagement according to the present system of 
tactics. 

Henry VII., guided by his ruling passion, 
avarice, promoted manufactures and commerce with 
unremitting zeal: magniflcent in his designs, he 
was very limited in his rewards, " so that his libe- 
rality was rather upon his own state, and memory,'* 
than on the deserts of others.^ Personally en- 
gaged in trade, he calculated his returns with all 

^ Archseologia, xi. 169. 

2 Lord Bacon's "Life of Henry VII." 686, 
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the greed of an adventurer. Sharpened in appetite 
by the taste of gain, he well knew how, and where 
to augment his revenue : with one hand he encou« 
raged the merchant in every promising scheme, 
with the other he wrung the wealth &om his coffers 
by the most arbitrary acts of oppression.^ 

Prompted by that strange mixture of sagacity, 
prudence, and penuriousness which marked his 
character, he seems to have devised the project of 
a standing navy, as well to avoid the inconvenience 
and expense of raising and hiring ships on sud- 
den conjunctures, as to provide a permanent 
protection for the extending commerce of the 
country.* 

The King, as vigorous in execution as in concep- 
tion, forwarded this measure on a princely scale, 
by ordering the construction of the " Great Harry*' The Great 
at a cost of £14,000,' a wonderful work for i488. 
the shipwrights of that day.* For this vessel had 
three masts, and two decks, and was of dimensions 
formerly unknown in the service.* She was, pro- 
perly speaking, the first man-of-war in the English 
navy.* Other ships were quickly fitted out, and 
when these were not employed or likely to be em- 
ployed by the State, the Ejng, to obtain some return 
for his expenditure, turned the tables on the traders, 
and instead of hiring himself, let his vessels on hire 
to the merchants.*^ 

* Stowe's Clironicles, 486. 
2 Campb. Adm. i. 251. 

^ Stowe's Chron. 484 — the same amouiit that the king 
expended in building the chapel at Westminster. 

* James's Nav. Hist. i. 2. 

6 Hume, iii. 427. « Campb. i. 253. 

B 3 
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Royal dock- 
yards esta- 
blished b: 
Henry V 



fii. 



Henri Grace 
de Dieu, 
A.D. 1512. 



Adventu- 
rous spirit 
of the 
Buccaneers 
in Queen 
Elizabeth's 
reign. 



Henry VTII., often at war with the Continental 
powers, and at the same time desirous of extend- 
ing the national commerce, then much increased 
by the discovery of the East and West Indies, was 
bent on obtaining a permanent strength at sea. To 
carry this plan into effect, he established those 
cradles of the British navy, the royal dockyards of 
Woolwich, Deptford, and Chatham; and founded 
that noble marine guild the fraternity of the 
Trinity. With a right appreciation of the change 
of weapons and manner of fighting, he employed 
Italian shipwrights to introduce the latest improve- 
ments, and encouraged his own people to build 
strong ships of war to carry great ordnance.^ 
Many vessels were built of increased burden ; and 
conspicuous among them was the " Henri G-race 
de Dieu" of 1000 tons, with a crew of 349 soldiers, 
301 mariners, and 50 gunners ; she was the first 
man-of-war that was furnished with port-holes for 
cannon.' 

With the rapid strides made during the sixteenth 
century in the art of ship-building and science of 
navigation, there was no corresponding change in 
the government of the fleet, and administration of 
naval affairs. These were still under the direction of 
the Lord High Admiral ; and remarkable as was 
the eflSciency of the royal ofl&cers, they were far 
surpassed by the boldness and enterprise of private 
adventurers. War with Spain was the signal that 
drew together all the gallant and ambitious spirits 
of the time. Descents on the coast of Spain, expe- 

^ ArcluBologia, n. 158. 
2 Id. vi. 207-8. 
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ditions to intercept and capture the Spanisli galleons, 
attacks on the South American settlements, were 
among the projects designed and carried out by 
associations of individuals ^ The commanders, 
many of them men of birth and wealth, staked their 
fortunes on the venture ; and they were supported 
by subscriptions from the great merchants in 
London. Drake, Hawkins, Erobisher, and Ealeigh, 
made the name of the English sailor a word of fear 
throughout the Spanish Main. Queen Elizabeth 
knighted Captain Drake on board his own ship on 
his return from his famous voyage round the world, 
and thereby stamped her approval of the reprisals 
made on the American coasts, and the plunder 
of Spanish commerce, at a time when the two 
countries were nominally at peace ^. Though 
the English inveighed against the faithlessness of 
the Spaniards, yet it may well be doubted whether 
maritime glory was not dearly purchased by the 
breach of treaties and lawlessness of the bucca- 
neers. 

All these great captains ^ joined the royal forces, 
and distinguished themselves under the command 
of the Lord High Admiral, Lord Howard of 
Effingham, in the memorable running fight with 
the Invincible Armada, on its passage up the 
English Channel. Though the most energetic 
efforts had been made in the royal dockyards to 
meet the threatened descent of the Armada, the The Spanish 
Queen's men-of-war were far inferior in number to a™i688. 

^ Haklnyt, ii. ; Monson^s NaT. Tracts, passim. 

2 Hume, V. 238. 

3 Monson's Nay. Tracts. 
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those equipped by private adventurers and the 
vessels hired of the merchants. This disproportion 
is most prominent throughout the naval annals of 
her reign. 

A great expedition was planned in 1596, for the 
capture of the city and destruction of the Spanish 
fleet in the port of Cadiz. An imposing force, military 
as well as naval, was assembled at Plymouth, under 
the combined command of the Earl of Essex and 
the Lord High Admiral; of no less than 126 
men-of-war, only seventeen were Queen's ships,* 
The description of the chronicler gives an exact 
picture of the character and composition of the 
force, and some curious details of the discipline 
prescribed and enforced by the commanders. 
in^hlTcJJdiz "After that the two most noble and renowned 
fleet, A.D. Lords General, the Lord Eobert Earle of Essex, 

1596. ' ' 

and the Lord Charles Howard, Lord High Admirall 
of England, were come into Plymouth, being there 
accompanied with divers other noble Peeres ; . it 
pleased them there to make their abode for the 
time of that monetli, as well for the new furnishing 
and revictualling of her Majesties Eoyall Navie, as 
also for the expecting of some other ships, which 
were to come from divers places of the realme 
and were as yet wanting. All the time of this 
their abode there, there was a most zealous and 
diligent care had for the holy service of G-od, 
dayly and reverently to be frequented, and also for 
other good and civill orders of militarie discipline to 
be observed to the exceeding great comfort and 

1 Hakluyt, u. 19. 



13 



rejoicing of all the hearts of the godly and well 
disposed. 

"And for that it might the better appeare that 
there was small hope of pardon to be expected of 
the offenders if they did at any time neglect their 
duties, about due observation of matters of import- 
ance: their orders, lawes, and decrees being once 
published : about the eighth or ninth of the same 
inoneth, there were two offenders executed a little 
without the towne, in a very fayre pleasant greene 
called the Ho: the one for beginning a mutiny in 
his company, the other for running away from his 
colours. 

" And about the same time in the Dutch regi- 
ment, another for murthering of one of his com- 
panions about a quarrell betweene themselves, rising 
as it was supposed upon their drinke, was, by order 
of martiall lawe presently tyed to the partie so 
murthered, and forthwith both of them so cast into 
the sea. 

" Moreover, about the 28th of the same moneth a 
certaine lieutenant (whose name I will forbeare) 
was, by sound of drummer, publikely in all the 
Btieetes disgraced, or rather after a sort degraded 
and cashiered for bearing any further office at that 
time, for the taking of money by way of corruption 
of certaine prest soldiers in the countrey and for 
placing of others in their roomes, more unfit for 
service, and of lesser sufficiency and abilitie. This 
severe executing of justice at the very first, did 
breed such a deepe terror in the hearts of the whole 
armie, that it seemed to cut off all occasion of the 
like disorder for ever afterwards to be attempted." 
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The reign of Elizabeth is a turning point in the 

history of the English Wavy; the Queen at the 

royaf navyf time of her death was mistress of forty-two ships 

A.i>. 1603. ^£ ^^^^ ^ considerable number, though many of 

them very small; ftdl one half were under 400 
tons : two only of 1000, and six of 800 tons and 
upwards; they carried from thirty-two to forty 
guns each, and a complement of 400 to 600 men 
(of which about one-fifth were classified as soldiers) ; 
the whole number of the guns belonging to the 
fleet only amounted to 774,^ 
Comparative The Spanish ships at the same era were of much 

size of the *• ■*■ 

Spanish greater size, far larger than any that had ever 
before been used in Europe.^ Sir Walter Ealeigh 
describes the " San-Philip," a galleon, that either 
sheered off or foundered after a most spirited 

A.D. 1591. action at the Azores with Sir Eichard Q-renvill 
in the "Eevenge," as "a huge and high carged 
ship, being of a thousand and five hundreth tuns, 
carrying three tire of ordnance on a side, and 
eleven pieces in every tire; she shot eight forth 
right out of her chase, besides those of her stem 
ports." ^ 

These mighty vessels were so ill-framed and 
unwieldy, and sailed so badly as to be quite unma- 
nageable in stormy weather; thus the English 
Captains usually obtained the advantage in attack, 
and were never dismayed at the tremendous appear- 
ance of their huge antagonists ; still the true differ- 
ence in fight lay not in the shape and dimensions of 

1 Mons. Nav. Tracts, 188. 

2 Hume, V. 361. 

3 Hakluyt, ii, 665. 
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the ships, but in the courage and resolution of the 



seamen.^ 



Peace with Spain caused a lull in naval affairs, 
but English commerce at the same time suffered 
severely from the ravages of the Algerine and Prevalence 
Barbary pirates.^ Yet the merchants were not 
discouraged, they built stouter ships and armed 
them heavily : trade was opened in many new quar- 
ters, and the merchant fleet so increased, that early 
in the seventeenth century there were no less than 
100 sail, furnished with ordnance, belonging to the 
port of London alone.^ 

Though few men-of-war were bmlt,* and no 
stirring action is to be found in the annals of Eling 
James's reign, yet it is very remarkable for the 
important change which was then efflected in the 
political constitution of the navy. To cover the 
incapacity of his favourite Buckingham, whom he The Mar- 
advanced to the dignity of Lord High Admiral, the Bucking- 
King nominated a council of men of rank, of great appointed 
naval experience, without whose advice no affairs Admiraif 
of importance were to be undertaken.* This is the rSuncii!^ 
origin of the Board of Admiralty. ^•^- ^^^^• 

The four principal officers of the navy, and of 
late times the Commissioners that executed their 
places, are, says Sir "W. Monson,' " the conduit pipes 

1 ''I had rather a reasonable ship of the King of Spain's, 
manned with Englishmen, than a yery good ship of her Majesty's 
manned with Spaniards." — Mons. Nav. Tracts, 812. 

2 Mons. Nav. Tracts, 292 ; Dixon's <*Life of Blake," 12. 

3 Monson, 292. 

* There was one great exception, "The Prince," of 1400 
tons and 64 guns, bnilt at Woolwich in 1610 by Mr. Fett, 
M.A., of Emmanuel College, Cambridge : Campb. i. 484. 

* Campb. i. 401 ; Rushworth, i. 379. 
« Mons. Nav. Tracts, 285. 
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to whom the Lord High Admiral properly directs 
all his commands for his Majesty's service, and from 
whom it descends to all other inferior officers and 
ministers under them whatsoever." 

The revolution in naval tactics, occasioned by the 
employment of artillery, had been more gradual 
than might have been anticipated from the intro- 
duction of so novel and destructive an element as 
gunpowder. The English were loth to throw aside 
their national weapon, the bow: and during the 
period of transition, men-of-war (like the Chinamen 
of the present day), were often equipped with a 
very miscellaneous armament. At the beginning of 
the 17th century the modem system of warfare had 
become general, and the supplies required for the 
na^3^"^ new order of things are most minutely described 
tactics in {^ the Admiralty instructions.* The directions 

consequence •' 

of the use of touchiug the munition of ships state that "Expe- 
rience teacheth how sea-fights in these days come 
seldom to boarding, or to great execution of bows, 
arrows, small shot, and the sword, but are chiefly 
performed by the great artillery, breaking down 
masts, yards, tearing, raking, and bilging the ships, 
wherein the great advantage of his Majesty's navy 
must carefully be maintained by appointing such a 
proportion of ordnance to each ship, as the vessel 
will bear." 

Great attention was paid to naval affairs in the 

^ Instractions ^yen by G^rge, Marqnis of Buckingliam, 
Lord High Admiral, for the direction and goyemment of Her 
Majesty's Nayy : Admir. Rec. Nayal Coll. yol. i. 326. 
These instructions are of the fullest description, comprising 
eyery detail of administration, the duties of the snryeyor, 
treasurer, comptroller, clerk of the cheque, principal masters, 
and directions with respect to men, materials, yictualling, &c. 
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early part of the reign of Charles I., and many 
ships biult and added to the Eoyal Navy ; the two 
fleets that were fitted out in 1635, in support of state of the 

11. ,1. , . n ^ navy, a.d. 

the king s claim to the sovereignty of the narrow less. 
seas, consisted of forty sail, under the Earl of 
liindsay, and 120 under the Earl of Essex.^ 

In 1637, was launched the "Sovereign of the Seas," 
a ship (says Heywood, who was himself employed 
under the designer Pett), "built at "Woolwich, in 
Kent, to the great glory of the English nation, and 
not paralleled in the whole Christian world; she The'*8ove- 
was of 1637 tons, with a length of keel of 128 feet, SS^^buUt, 
main breadth 48 feet, length from stem to stem ^'^' ^^^' 
232 feet ; bore five lanthoms, the biggest of which 
would hold ten persons upright: had three flush 
decks, a forecastle half-deck, quarter-deck, and 
round-house. Her lower tier had thirty ports, 
middle tier thirty ports, third tier twenty-six ports, 
forecastle twelve ports, half-deck fourteen ports ; 
thirteen or fourteen ports more within board, be- ^ 
sides ten pieces of chase ordnance forwards, and 
ten right aft, and many loop-holes in the cabbins 
for musquet-shot."^ 

A few years after Buckingham's death the office offic© of 
of High Admiral was first put in commission. All rai put into 
the great officers of state being named as commis- a.d. i632. 
sioners.* 

With this great change in the organisation of a 
Board of Admiralty, there was no corresponding 
alteration in the administration at sea ; the admiral 

^ Oampb. L 548. 

2 Campb.i. 559. 

3 Encycl. Brit. tit. Admiral, 
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in command, as before, made regulations for the 
punishment of crime, and enforcement of disci- 
pline aboard his fleet. The jurisdiction in this 
respect reserved by the admiral to himself, and the 
summary powers delegated to the officers com- 
manding under him, are well defined in the instruc- 
tions issued by Admiral the Earl of Lindsay to the 
admirals and captains of his fleet : — 
Earl of " 1st. In your own particular, you are to have 

instructions Special Care that you perform your duty faithfully 
officers of and with diligence ; and if any seaman, or other in 
AD. 1635. your ship shall raise faction, tumult, or conspiracy, 
or commit manslaughter, or murder, or shall quarrel, 
or fight, or draw blood, or weapon to that end, or 
commit theft, or other heinous capital oflence, you 
shall cause precise information to be brought to me 
thereof, that I may inflict condign punishment upon 
each offender according to the condition of his 
crime. 

" 2ndly. If any under your command in that ship 
shall be a common swearer, blasphemer, railer, 
drunkard, pilferer, or sleep at his watch, or make a 
noise, and not betake himself to his place of rest 
after the watch is set, or shall not keep his cabin 
cleanly, or be discontented with * his proportion of 
victuals, or shall spoil or waste them, or any other 
necessary provisions for the ship, or shall commit 
any insolency or disorder, fitting by you to be cor- 
rected, you are to punish them according to the 
order and custom of the sea." ^ 
These summary punishments according to the 

* Mons. NaT. Tracts, 296. 
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custom of the sea, afford a curious instance of the 
quaint and barbarous usages of the period. Thej 
are as follows : — 

" A captain may punish according to the offence 
committed (viz.), putting one in the billbows during 
pleasure; keep them fasting; duck them at the 
yard-arm, or haul them from yard-arm to yard-arm 
under the ship's keel; or make them fast to the 
capstan, and whip them there ; or at the capstan 
or mainmast hang weights about their necks tiU 
their heart and back be ready to break, or to gagg 
or scrape their tongues for blasphemy or swearing. 
This will tame the most rude and savage people in 
the world." ^ 

The naval force of the nation at this era no 
longer consisted of fleets hastily collected at the 
outbreak of war : a Eoyal Navy had become a per-* 
manent institution of the kingdom ; there was no 
jealousy on the part of the Parliament, no outcry 
on the patt of the people against the recognized 
rights of the Crown. Englishmen of that day looked 
upon their ships as " walls of brass " for the defence 
of their country.^ 

Had Charles I. demanded supplies for the neces- SMp- 
sary maintenance of his fleet — ^the Commons were Td^iS?. 
ever bountiful when the interests of the navy 
were at stake — or even had he been content to 
have called for a subsidy on his own authority, 
under the notion of necessity, and upon a pros- 
pect of danger, men could have submitted to it ; ' 

1 Mons. Nav. Tracts, 293. 
3 Monson, 292. 
3 Clar. i. 69. 



20 

but when the King claimed as a right on his own 
allegation of public danger to require an inland 
county to furnish ships, or a prescribed sum of 
money, by way of commutation, for the defence of 
the kingdom ; and when obsequious judges declared 
that there was a rule of government paramount to 
the rule of law ; "this extraordinary demand startled 
even those who had hitherto sided with the Court. 
Symptoms of opposition were shown in different 
places, and actions brought against those who had 
collected the money. But the greater part yielded 
to the overbearing power of the Crown. Indolent 
and improvident men satisfied themselves that the 
imposition was not very heavy, and might not be 
repeated : men of moderate opinions were content 
to hope that their contribution, however unduly 
exacted, would be faithfully applied to public 
ends." * A vain expectation, " as ship-money was 
imposed, by the admission of the royalists them- 
selves, with the object not of maintaining a navy, but 
of furnishing the King with supplies, which might 
be increased at his discretion to any amount, and 
expended at his discretion for any purpose." ^ 

The whole nation was incensed and alarmed: 
still there was some hope of relief from the law ; * 
but the famous decision in favour of the prero- 
gative, which has made the name of Hampden so 
illustrious, put an end to all further attempts of 
obtaining redress by course of law.* The irrita- 



1 Hallam, Const. Hist. ii. 21, 23, 24. 

^ Macaulay, i. 91. 

3 Clar. i. 69. 

* Hallam, Const. Hist. ii. 28, 
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tion of tlie people was greatly increased by this 
miscarriage of justice ; and the general discontent, 
heightened by the illegal and imperious measures 
of the King and his advisers, soon afterwards gave 
rise to the great rebellion, the downfall of the mo- 
narchy, and the establishment of the Common- 
wealth. 

Though the question of ship-money is naturally 
connected with the navy, it is rather to be distin- 
guished as a great constitutional example of the 
determination of the people to resist taxation 
without consent of Parliament, than to be remarked 
on aa having any direct bearing on the government 
or management of the navy ; indirectly its influ- 
ence is felt even at the present day. The exclu- Dependence 
sive control of the navy is still vested in the Crown ; upon Par- 
but as there is no hereditary revenue applicable 
to its support, the whole establishment practically 
depends upon the supplies which are voted an- 
nually by the House of Commons, and specifically 
appropriated to the different departments of the 
service. 

During the Commonwealth a Committee of Par- Navy 
liament managed the affairs of the Admiralty, and ™^Sa^ ^^ 
kept the fleet in good order and well paid.^ Pw^mwit 

The leaders of the Long Parliament, always dis- 
tinguished for their administrative ability, framed 
a system of laws for the government of the navy. 
The provisions of this measure appear to have ordinance 
been carefully considered and discussed, as it came government 
down from the House of Lords in Feb. 1644,^ l^.S'i^^' 

1 Encycl. Brit. tit. Admiral. Campb. ii. 56. 

2 Journals of House of Lords, toL vii. 255. 
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and did not pass the Commons until April, 1645.^ 
It was entitled ^ *' An ordinance and articles con* 
cerning martial law for the government of the 
navy." , 

By this enactment, the rules of discipline were 
fixed, offences defined, trial by councils of war 
enjoined, and punishments directed according to 
the nature of the offence, and the known orders 
and customs of the seas.' 

Additional powers were given to the admirals 

and generals of the fleet by ordinances passed in 

1648 and 1653.* 

SoSiome" Under the authority of these Acts, the following 

an?^leraia ^Mitructions for the trial of offenders by councils of 

of the fleet ^rax wcro issued by Eobert Blake, George Monck, 

forcouncila ^ •' ^ ^ . 

of war, A.D. John Disbrow, and William Penn, admirals and 

1663. ' 

generals of the fleet, set forth by authority of Par- 
liament of the Commonwealth of England, and for 
defence of the same. 

" Whereas there are and may be from time to 
time sundry exorbitances and miscarriages amongst 
several persons in the fleet, for restraining whereof 
General Councils of War cannot be so frequently 
called as were requisite ; for preventing therefore 
of the same, and for regulating and governing the 
fleet in better order for the future, according to the 
laws of war and ordinances of the sea, ordained 



^ Joum. Comm. iv. 118. 

^ Lord's Joum. vii. 255. I have been unable to discoyer a 
copy of this ordinance. 

3 Keferred to in the ** Inetructions of the Committee of 
Lords and Commons for the Admiralty and Cinque Ports : " 
Admir. Rec. Naval Coll. i. a.d. 1647. 

* Jonm. Comm. vi. 150, vii, 340. 
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and established by Parliament of the Common- 
wealth of England, We have thought expedient, 
and do hereby order as followeth : 

"That the chief flag (or commander), of each General 

courts* 

squadron, with the assistance of the council of war martial. 
of the squadron under his command, do fully deter- 
mine, sentence and punish all offences committed 
against any and every of the articles of the laws 
of war and ordinances of the sea by any person 
belonging to any of the ships in his respective 
squadron, provided that no execution or sentence 
of loss of life or limb do proceed (if the fact shall 
so deserve), until that we, the generals, be made 
acquainted with the crime (the criminal being still 
secured), as also with the depositions against and 
defences made by the offender, with aU circum- 
stances thereon depending, and the same delivered 
to the judge-advocate of the fleet to be enregiatered 
and kept upon record." 

Then follow powers authorizing the flag com- 
mander of a division to call to council with him 
the commanders of the ships of his division that 
shall be present, to the number of three at least. General 
and to determine, sentence, and punish all offences t?a^^^Te 
against the said laws and ordinances of the sea; evir three 
with a reservation of sentences involving loss of f^^PJjJ^ 
life or limb, or the cashiering of a captain, for the 
ratiflcation of the generals; and sentences of 
cashiering lieutenants or masters, for the ratifl- 
cation of the chief flag commander of the squadron. 
Similar powers are given to the commander of 
a detachment with not less than three ships of war 
under his command. 
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Ship coiut- " It is further ordered, that the captain of each 
particular ship of war of the States, or in their 
service, calling unto his assistance the lieutenant 
of the said ship (if any be thereupon allowed), 
with the master, his mates, clerk of the cheque, 
gunner, boatswain, and carpenter thereof, have 
hereby power to examine, bring to a trial and 
punishment any person belonging to the ship, 
whereof he is commander, for any and every offence 
committed against any of the said laws and ordi- 
nances of the sea. And this order is further to 
extend to the punishing in like manner, of any 
offence committed on shore in any place or har- 
bour (into which any of the ships that are or shall 
be in the service of the State shall be sent, or may 
have occasion to put in), by any person of or be- 
longing to any such ship or vessel, as also of any 
offence committed against any orders already made, 
or hereafter to be made by us, for the prevention 
of fire, or any other accidental mischances by mis- 
carriage of light, taking tobacco, selling strong 
water or strong drink within board, or the breach 
of future orders for the avoiding of mischiefs and 
inconveniences in the fleet : provided that no sen- 
tence of loss of life or limb do pass, nor the cashier- 
ing of any officer haviug a commission or warrant 
for his place, but that all such officers be remitted 
unto the commander of the party (if remote from 
the fleet), or to the flag commander of the division. 
" Reserving the case of loss of life or limb or 
cashiering of captains to our own immediate know- 
ledge/' ' 

^ Admir. Rec. Naval Coll. vol. i. 866. The collection of 
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This is tbe first notice of the form and con- 
stitution of a naval court-martial to be found 
in English history. Here is a perfect system, 
with all the machinery for the fair and speedy 
trial of often ces, based on the broadest principles, 
and complete in all its details. The constitution 
of the court is founded on the great fundamental 
law of English liberty — the trial of a man hj his 
peers. Captains and commanders of ships are to 
be tried by a general council of war, consisting of 
the flag commander, and the commanders of the 
ships of his division. Subordinate officers and Advantages 

* , ^ ^ . of a ship 

men are to be tried bv a ship court-martial, com- court- 

J ^ ' martial. 

posed of the officers and warrant-officers of the 
ship. These provisions ensure an assembly of 
upright and sensible judges of every rank and 
degree ; for the warrant-officers represent the best 
class of seamen. Such a tribunal inspires confi- 
dence in the men, whilst it is well calculated for 
the impartial investigation of facts, and the pro- 
tection of the interests of aU ranks in the service. 

The amplest safeguards are provided against 
unjust or oppressive sentences by the regulation 
which requires the confirmation of the flag com- 
mander, where the commission is to be forfeited, 
and that of the generals of the fleet, where life or 
limb is in peril. 

More than two centuries have elapsed, the ma- 
terial growth of the navy and army has been unex- 
ampled, the laws of the land have been amended 

MSS. from whence this is extracted, is stated to have been foand 
in tJbe closet of Admiral Penn, and presented by bis son to the 
king, A. p. 1680. Seethe *' Instructions " in fall, Appendix. 
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and adapted to modem wants, but the constitution 

of military courts remains straitened in an age of 

writhe progress. True, regimental courts-martial have 

constitution been instituted in the army, and commissioned 

ofcourte- „ ^.. .. . _ ^ . 

martial 

should be 



enlarged. 



Admiral 
Blake. 



officers of all ranks in rotation are members of these 
courts; but there is no representative of the sub- 
ordinate class; a non-commissioned officer cannot 
sit on a court-martial. In the navy the rule of 
seniority is more strictly followed, and the limits of 
jurisdiction more confined. Lieutenants can only 
be members of a general court-martial in exceptional 
cases, and a ship court-martial is an unknown in- 
stitution. The possibility of a non-commissioned 
or warrant officer becoming a member of a court- 
martial, is classed by many good officers among the 
misguiding theories of ardent reformers.* Yet, 
in the fleet of the Commonwealth, a tribunal com- 
posed of all ranks was in good working order, and 
never was the naval renown of England at a higher 
pitch of glory. 

This system too had grown up under every pos- 
sible disadvantage; for the fleet was disaffected 
when it first came into the possession of the par- 
liament; there was the greatest strain on the 
administration, with civil division and strife at 
home, and threatenings of war abroad. But the 
honour of England was safe in the keeping of 
Admiral Blake. A country gentleman from the 
county of Somerset, a zealous adherent of the par- 
liament, he had already shown himself an able sol- 
dier at the sieges of Bristol and Taunton.^ Eifty 

^ See Napier on Courts-Martial. 

2 Dixon's "Life of Blake," cap. 1 ; Campb. u. 113. 
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years of age before he went to sea, he soon proved 
to be not only a brave but a skilful captain : fear- 
less himself, he inspired his men with a like courage, 
and led his ships into fire, and attacked fortresses 
on shore with a daring and success never met with 
in a sea officer before his time.^ He defeated the 
Dutch and the Spaniards in many a hard fought 
battle, and left behind him a name, which, with that 
of his gallant adversary, Yan Tromp, will ever be 
memorable in the annals of naval history. 

In Cromwell's time the fleet was increased to state of the 
150 sail, of which more than one-third were two- the Pro- 
deckers ; but it soon declined under the short and 
feeble administration of his son.^ 

At the Eestoration, '' the government and com- The govom- 
mand of all forces by sea and land were declared Sminlatra- 
by Act of Parliament to be, and ever to have been, nav/at^th© 
the undoubted right of his Majesty and his royal J^.^m''''' 
predecessors Kings and Queens of England."^ 
In the exercise of this royal prerogative, the King The Duke 
appointed the Duke of York to the office of Lord appo°iuted 
High Admiral. The Commons were liberal in Admiral. 
their grants of supplies ; * and during the early 
years of Charles II., by the advice and assistance 
of Pep J s, the ablest man at the Admiralty, great 
progress was made in the equipment and increase 
of the fleet ; ^ what it became at the close of the 
same reign — the corruption and venality of the 



1 Clar. iii. 602. 

2 Encycl. Brit. tit. Navy. 

3 13 & 14 Car. 2, c. 3. 

^ HaU. CoDst. Hist. ii. 482. 
* EncycL Brit. tit. Navy, 

2 
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officials, the decay of the shipping, the insolent 
incapacity of the aristocratic captains — have all been 
most forcibly sketched by Macaulay.* 

It is not proposed to trace the material progress of 
the fleet any further, for a time has been reached that 
marks an era in the constitutional history of the navy. 
The naval question was consistently dealt with by 
the legislature, and a framework of administration 
put together substantially in the same form as that 
in which it is now found; a code of laws' was 
enacted for the enforcement of discipline among 
the crews in actual service aboard men-of-war when 
at sea, or in the main stream of great rivers; 
powers were inserted for the trial of offenders by 
courts-martial; supplies, when voted, were ap- 
propriated by parliament to limited purposes ; ' 
commissioners were appointed to the Admiralty, 
and their authority, some few years later, defined 
and confirmed by statute.* It only remains to 
note the origin of these enactments, and the subse- 
quent changes, whether of administration or law; 
1st, as affecting the Board of Admiralty ; 2ndly, as 
bearing on the naval code. 

In 1673 the Duke of York resigned the office of 
Lord High Admiral 

The Admiralty was again entrusted to commis- 
sioners, with more extensive powers than before. 
We are told by Pepys, " that they had taken upon 
themselves the performance of that branch of the 



» Hist Eng i. 290—305. 

2 13 Car. 2, o. 9. 

» Hall. ii. 482. 

4 2 W. & M. Seas. 2, c. 2. 
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admirars task, which bis Majesty was pleased for 
the ease of his last commissioners, to reserve the 
trouble of to himself, viz. the issuing of all sailing 
instructions to his fleet and ships: his Majesty 
having, at the instance of these gentlemen, put that 
part also into their hands, together with the 
granting of all officers in the navj, in the same 
manner as it had at any time been exercised by the 
Lords Admiral of England." ^ 

The Board continued until after the Eevolution 
in the exercise of the same powers : but in 1690, 
some doubts having arisen whether certain autho- 
rities appertaining to the office of Lord High 
Admiral belonged of right to the commissioners 
for the time being, a statute was passed, vesting 
all such rights in the commissioners to all intents 
and purposes, as if the said commissioners were 
Lord High Admiral of England.^ 

In 1707 H.E.H. Prince George of Denmark was Prfnce 

George of 

appointed Lord High Admiral of England, with a Denmark 
council to assist him.^ mgh 

In 1708 the office of Lord High Admiral was a.d. 1707. 
again put into commission ; since which period . g^, 
it continued to be executed by Lords Commis- Admiralty 

•^ again 

sioners of the Admiralty until 1827, when H.E.H. appointed, 
the Duke of Clarence was appointed Lord High 
Admiral, with a council of four members to assist Clarence 
him, and the powers and duties of the office were High'* 
defined and confirmed, without any material alte- a.d™i827. 



* Letter to the Duke of York : Diary, vol. It. 213. 
2 2 W. & M. c. 2. 
Encycl. Brit. tit. Navy, 
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ration, by Act of Parliament.* In 1828 it was 
again put into commission, and so it still remains. 

The Board usually consists of six members, the 
First Lord, generally a civilian, four naval lords, 
and a sixth, a civilian, who is ordinarily a member 
of the House of Commons. At different periods 
within these last forty years, there have been a 
greater proportion of civilians, members of ParHa- 
ment, on the Board.^ Formerly the seats at 
the Board were taken according to the order in 
which the names stood in the patent; but Lord 
Grey, when in office, adopted a new and more 
reasonable rule, which gave the First Lord power 
to settle the precedence, and thereby to ensure the 
position of the principal or advising naval lord 
next himself, whatever his relative rank might be.^ 

It is to be observed, that in tracing the authority 
and duties of the Lord High Admiral, little notice 
has been taken of the Court of Admiralty, though 
its powers were derived directly from the Lord 
High Admiral, who had cognizance over all sea 
causes, both for life and goods ; ^ practically, the 
civil jurisdiction of this Court has, from very early 
times, been confined to maritime and prize causes,^ 
whilst criminal offences on the high seas have, by a 
succession of statutes,^ been tried under com- 
missions, usually directed to the jtidge of the 



1 7 & 8 G. 4, c. 65. 
^ Admir. Bee. 

3 Barrow's ** Life of Anson," 196. 
^ Monson, 283. 

* Steph. Bl. iii. 725; Wynne's "Life of Sir L. Jenkins,'* 
vol. i. 76, 90. 
« 28 H. 8, c. 15—9 a 4, c. 31. 
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Admiralty Court and two judges of the common 
law courts, and latterly delegated altogether to the 
ordinary courts of assize.* But the Court of 
Admiralty has never exercised any control over the 
government or discipline of the navy. Thus at the 
time when the Admiralty was permanently put into 
commission, the functions of the Court on the one 
hand were already well ascertained, and the dis- 
cipline of the navy on the other provided for by the 
then recently enacted naval code. These facts wiU, in 
great measure, account for the remarkable difference 
between the patents by which the office of Lord Patents of 
High Admiral, and that of the Admiraltv are con- Admiral 

" and Pnm- 

stituted: for that of the High Admiral ' mentions missioners 
very little of the military part of his office, but ^ty.°^* 
chiefly details his judicial duties as a magistrate ; 
whilst on the contrary, the patent to the Lords 
Commissioners of the Admiralty' is very par- 
ticular in directing them to govern the affairs of 
the navy, and is almost wholly silent as to their 
judicial powers. 

Little is known of the immediate steps which led Reasons 

^ for the 

to the enactment of the first naval code or '^ articles enactment 

_ . - of a naval 

of war," soon afber the Bestoration in 1661 ; though code, a.d. 
the law was drawn up by a great admiral, Monta- 
gue, approved by the Lord Chancellor Hyde, and 
several other eminent men of the King's Council, 
before it was submitted to either house of parlia- 

1 7 & 8 Vict. c. 2. 

^ For Patent of Lord High Admiral, see Selden, Mar. 
Clau. c. 16 ; Patent of Prince George of Denmark, Byng's 
MS. Adm. Rec. 

^ For Patent of Lords Commissioners of the Admiralty, 
see 2 East, 515 (n). 
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ment.^ Tbe Act originated i/rith the lords, and 
was referred to a committee of which the Duke of 
York was the head.' It is not very difficult to 
conjecture the predominating reasons for its intro- 
duction, if we consider the state of the law and 
condition of the navy at that period. The regula- 
tions of each admiral had only applied, as we have 
seen, to the discipline of the fleet under his 
immediate command ; the powers of the Court of 
Chivalry,, from which courts-martial are supposed 
to have originated, had long since been circum- 
scribed, and fallen almost into entire disuse.' 
The Petition of Eight had declared commissions for 
the trial of soldiers and mariners dispersed into 
divers counties of the realm, according to the prac- 
tice of martial law as is used in armies in times, 
of war, to be wholly and directly contrary to the 
laws and statutes of the realm.* The feudal 
system was already abolished.* The common 
law knew nothing of courts-martial and made no 
distinction in time of peace between soldiers and 
mariners in the service of the Crown and any other 
subject.^ At the same time the establishment 
of the navy, based on the firmest grounds, had 
become permanent,' whilst the army, th^ ever 
recurring source of contention between the King 
and the parliament, was reduced to three regiments, 

» Pari. Hist. 1749 ; McArthur, i. 867. 

2 Lords* Joum. 1661, voL ii. 305. 

3 McArthur, i. 19. 

* 3 Car. 1, c. 1 . 

• 13 Car. 2, c. 24. 

6 1 Bl. Comm. 412. 

7 lb. 421. 
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subsisting only from year to year at the pleasure 
of the House of Commons.^ True, the navy had 
been governed by the Commonwealth under a well 
organized system of laws; but the statesmen of 
Charles II. altogether ignored the acts of the inter- 
regnum, and blotted them out of the statute-book ; 
yet so admirable an example could not have been lost 
sight of by such able administrators as the Duke 
of York and Admiral Montague. Though history 
is silent, it is safe to conclude that the ordinances 
of the Commonwealth formed the groundwork of 
the great naval law of the Eestoration. An endur- 
ing code was necessary to maintain authority in 
the fleet, for the parliamentarian acts were abro- 
gated, and the old laws of the monarchy were 
utterly inefficient to uphold discipline. 

Such was the immediate necessity that originated 
the articles of war. The preamble of the Act states 
its object shortly, as follows : — " For the regulating 
and better government of his Majestie's navies, 
ships of war, and forces by sea, wherein under the 
good providence and protection of God, the wealth, 
safety, and strength of this kingdom is so much 
concerned, be it enacted, that all and every the 
articles and orders in this Act mentioned shall be 
duly and respectively put in execution, observed, 
and obeyed in manner hereafter mentioned.*' ^ 

The principal provisions are — to enjoin the re- Principal 

err J ^ provisions 

gular performance of public worship aboard ship ofthe naval 
(s. 1). To give the Lord High Admiral powers to 



1 HaU. ii. 426. 

2 13 Car. 2, c. 9. 

3 
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grant commissionB for the assemblage of courts* 
martial, and the judge-advocate authority to admi- 
nister oaths (ss. 34, 35). To limit the jurisdiction : 
as to place — to offences done upon the main sea, or 
in ships or vessels being or hovering in the main 
stream of great rivers, only beneath the bridges of 
the same rivers, nigh to the sea, within the juris- 
diction of the Admiralty ; as to persons — to those 
in actual service and pay in his Majesty's fleet or 
ships of war (s. 36) ; to punish offences — which may 
be classified as exclusively naval, and miscellaneous : 
in the former class are found misconduct in the 
presence of the enemy (ss. 1 0, 11, 12, 14, 15, 16) ; 
communication with the enemy (ss. 3, 4, 5, 18) ; 
breaches of discipline (ss. 6, 7, 9, 13, 19, 20, 21, 22, 
23, 24, 25, 27, 33) ; in the latteiv-offences against 
the person (ss. 28, 29, 32) ; against the property 
of the government (ss. 8, 26) ; against that of in- 
dividuals (s. 29) ; against morality (s. 2). 

Such was the first legislative code for the enforce- 
ment of discipline and punishment of offences in a 
standing navy, and the first positive enactment of 
military law to be found in the statute-book. 
Martial law, or the law of war dependent on the 
absolute power and pleasure of the King, had often 
been proclaimed in England in troublous times, the 
jurisdiction of the ordinary courts suspended, and 
the judicial power over all classes of the people 
delegated to the military authorities ; but martial 
law was contrary to the constitution, and of no 
authority in time of peace ; it was, says Sir Matthew 
Hale, built upon no settled principles, entirely 
arbitrary in its decisions ; in truth and reality no 



35 

law, but something indulged, rather than allowed 
as a law. Military law, on the other hand, is the 
creation of the legislature — its object, to institute 
a court invested with authority to try those who 
belong to the army or navy, as the case may be, for 
the offences designated, and within the precise 
limits specified by Act of Parliament.* 

The first amendment of the naval code was 
occasioned by a question of construction, when 
charges were brought against Lord Torrington for 
his conduct as Commander of the Fleet in the 
disastrous and disgraceful battle ofi" Beachy Head. 
A technical difficulty had arisen on the mode of 
bringing him to trial. There was no Lord High Court- 
Admiral, and some jurists had doubted whether the the Eari of 
Commissioners of the Admiralty were competent to ITiTq^"' 
order a court-martial. The earl and his fnends 
claimed for him the right of trial by his peers. 
The king was resolved that it should be by a court- 
martial.^ To remove all doubt, a bill was brought 
into the Upper House ; this confirmed in the fullest 
manner the authority of the Commissioners of 
the Admiralty, and, in addition, contained a clause 
that all members of courts-'martial should take an 
oath that they would duly administer justice. " The 
feeling of caste was strong among the Lords. 
That one of themselves should be tried for his life 
by a court composed of plebeians, seemed to them 
a degradation of their whole order. If their noble 
brother had ofiended, articles of impeachment ought 

1 1 Bl. Com. 412 ; Toml. Law Diet. Mart, Law; Grant v. 
Sir C. Gould, 2 H. Bl. 99. 

2 McArthur, I. 110. 
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to be exhibited against bim; Westminster Hall 
ought to be fitted up ; his peers ought to meet in 
their robes, and give in their verdict on their 
honour. There was an end of privilege if an earl 
was to be doomed to death by tarpaulins seated 
round a table in the cabin of a ship. These feel- 
ings had such influence, that the Bill^ passed 
the Upper House by a majority of only two."* 
In the Lower House, where the dignities and 
immunities of the nobility were regarded with no 
friendly feeling, there was little difference of opi- 
nion ; and the bill passed at once. Torrington was 
tried by court-martial, and pronounced not guilty. 
'^ He took his seat in the House of Lords, and even 
ventured to present himself at Court. But most 
of the peers looked coldly on him ; William would 
not see him, and ordered him to be dismissed from 
the service." * 

Many very material questions affecting the juris- 
diction of the Admiralty, the amendment of the 
naval code, and the internal a'dministration of the 
navy, were raised and determined in the reign of 
George II., during the period that Admiral, after- 
wards Lord Anson, was the guiding and ablest 
member of the board. 

*' In 1745, the nation was clamorous against the 
Admirals Matthews and Lestock, for their failure in 
the partial action with the French fleet off Toulon. 
An inquiry was moved for in the House of Com- 
mons ; and, in consequence, the House came to the 



1 2 W. & M. Ses8. 2, c 2. 
3 Macaulay, iii. 716. 
3 lb. 717. 
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resolution of sending up an address to his Majesty, 
with a prayer that he would direct a court-martial 
to be held in the most speedy and solemn manner 
to inquire into the conduct of the officers engaged. 
To this his Majesty returned a gracious reply, and 
issued his commands to the Board of Admiralty to 
order a court-martial to be assembled accordingly. 
This encroachment on the part of the Crown, 
striking at once at the authority of the Admiralty, 
in whom alone the power was vested, was, never- 
theless, complied with. But Admiral Anson waited 
on the Duke of Newcastle with a remonstrance on 
the injurious consequences which must result to 
the service should so unusual a stretch of prero- 
gative be brought into a precedent. The King and 
his minister could not but see at once how neces- 
sary it was to maintain inviolate the jurisdiction of 
the Admiralty, as by law established, and by royal 
patent confirmed ; and no instance of such inter- 
ference has ever since occurred." ^ The result of 
this trial is well known. Admiral Matthews was 
cashiered ; Admiral Lestock acquitted ; and eleven 
captains tried, of whom two only were acquitted. 

During the next few years several important Naval 
points of administration were decided : about 1747, osto^hed. 
the Board of Admiralty determined on giving an 
established uniform to naval officers.^ 

In 1748, the comparative rank of officers in the 
army and navy was settled by order in council, 
and it still continues without alteration.^ 

» Barrow's "Lifeof Anaon," 125. 
3 lb. 150. 
5 I^. 193. 
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In the same year, the !First Lord of the Admi* 
raltj, Lord Sandwich, brought forward a most 
careful suggestion for the establishment of a per- 
Corps of manent bodj of marines in place of the soldiers 
Ma^es with whom the fleet had hitherto been supplied. 
orme . rj\^ Bchcmo was soon afterwards carried out by 
Lord Anson, and that excellent corps, the Boyal 
Marines, raised.^ 
Sacked ^ l''^^* Anson, mindful of the bad and mu- 

under^Hh*^ tiuous conduct of the shipwrecked seamen of the 
articles of « Wagcr " ^ (a vessel which had formed part of his 
1748. squadron in the early part of his famous voyage 

round the world), procured an Act " for extending 
the discipline of the navy to the crews of his Ma- 
jesty's ships wrecked, lost, or taken, and for con- 
tinuing to them their wages upon certain condi- 
tions.'' 3 
tion'of i^ai ^^ ^^^^» " *^® ^^^ relating to the government 
1749* ^■^' ^^ ^^ Majesty's ships, vessels, and forces by 
sea," * were consolidated : the principal amend- 
ments introduced were, the administration of an 
oath of secrecy to members of courts-martial ; an 
extension of jmisdiction in the case of spies, as well 
as of offences committed hj crews of ships of war on 
shore in any place out of his Majesty's dominions. 

An attempt was made to pass a clause subjecting 
half-pay officers to courts-martial; but a strong 
spirit of opposition was raised against it out of 
doors. A petition, signed by three admirals and 



1 Barrow*8 "Life of Anson,'* 210. 

2 lb. 96. 

3 21 G. 2, c. 11. 
* 22 G. 2, c. 33. 
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forty-seven captains, was presented to Parliament ; 
and after a protracted debate in the House of Oom- 
mons, the clause was withdrawn by the minister, 
Mr. f elham.^ 

This Act, embodying all the provisions of the Draconic 

__,, , 1 ' ^ /. 1 . y severity of 

statute 01 Charles, has, with a few alterations (to tho uavai 
be noticed hereafter), constituted the naval code up 
to our own time. It has been said, with great 
justice, that the penalty of death recurs in it as 
often as the curses in the Commination Service ; 
of thirty-six articles of war, ten award the punish- 
ment of death, subject to no qualification or miti- 
gation ; twelve " death," or such other punishment 
as the court-martial shall deem the offender to 
deserve.^ 

A striking example of the sanguinary severity of Case of 
these laws soon afterwards occurred — one of lasting Byng, a.d. 
disgrace in the memory of the navy — the well- 
known fate of Admiral Byng. In 1756, England, 
threatened with invasion on the one hand, and 
severely pressed in the Mediterranean on the other? 
was anxiously awaiting the result of the expedition 
for the relief of Minorca. The tidings of the inter- ^^^^^ 
rupted and indecisive action off Mahon, and the resentment. 
consequent loss of Minorca, were the signal for 
agitation amongst all classes ; loud and fierce were 
the clamours ; vengeance was the cry of the people ; 
the flame of popular resentment was fanned by a 
weak ministry. Vengeance was promised by the 
Pirst Minister himself;' even the King did not 

1 McArthur, i. 188. 

2 Barrow's **Life of Anson," 220. 

3 The Duke of Newcastle blorted out, to a deputation from 
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disdain to join in the condemnation of an absent 
officer, before he had been heard in his defence. 

After an imprisonment of unnecessarj severity, 
and a tedions trial, the court-martial found Byng 
guilty of the lesser charge " of not having done 
his utmost to take and destroy the ships of the 
enemy ;"^ but acquitted the admiral of any im- 
putation of cowardice, or backwardness during 
the action. Under the twelfth article of war there 
was no discretionary punishment, no alternative 
but a sentence of death. The members of the 
Court deprecated the inflexibility of the law, and 
through the Admiralty, prayed for the clemency of 
the Crown ; the only result being, that the opinion 
of the Judges was taken on the technical legality of 
the sentence, but the prerogative of mercy was 
withheld. 

On the 17th of March, 1757, Admiral Byng was 
shot onthe quarter-deck of the " Monarque,' ' in Ports- 
mouth harbour.^ He met his doom with unflinch- 
ing firmness, and died a sacrifice to an ignorant 
and misguided outburst of popular indignation.^ 
Personally brave, there had been no reflection on 
his courage. Inferior in energy and capacity, he 
fell a victim to errors of judgment and dread of 
responsibility.* 

It may well be doubted whether the finding of 
the court-martial was right, in impliedly classing 

the City : *'0h, indeed, he shall be tried immediately ; he shall 
be banged directly.** — Lord Mahon's Hist. Eng. iy. 107. 

1 This charge was fonnded on 22 Q. % c. 33, art. 12. 

> Pari. Hist. 1767, 825. 

3 Pari. Hist. 1767, 823. 

^ Lord Mahon, iy. 144. 
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error of judgment under the head of negligence ; * 
for there was no proof of such dereliction of duty 
or unskilfulness as an officer, as amounted to 
criminal misconduct, and no question of the perfect 
honestj of Byng's motives. 

" The sure result of the application of dis- 
proportionate punishment to an involuntary fault 
has followed; puhlic sympathy has been en- 
listed on the side of the sufferer;^ condemnation 
changed into pity, and the memory of an ordinary 
officer enshrined with the fune of a hero and a 
martyr."' 

" Naval officers at the time of Byng's execution, Mitigation 
were strongly impressed with the cruelty of the twelfth 
sentence; Admiral "West loudly demanded a revi- warl^A.D. 
sion of the twelfth article ; Mr. Pitt reprobated the 
twelfth article for its unjust severity; he called it the 
mortal article ; yet it had its defenders in the 
House of Commons, and not until twenty-two years 
afterwards were the twelfth and thirteenth articles 
mitigated by the addition after the word ' death,* 
of the words * or to inflict such other punishment as 
the nature and degree of the oflence shall be found 
to deserve.' " * By the same Act " the provision of 
22 Geo. II., c. 33, s. 15, 'Hhat no member of a court- 
martial should go ashore, or leave the ship in which 
the court were assembled imtil sentence was 

^ Remonstrance of Admiral Forbes, one of the Lords of the 
Admiralty. McArthnr, ii. Append. 23. 

' Voltaire's bitter sarcasm on Byng's fate is nniyersally 
known : ** Dans ce pays ci, il est bon de tuer de temps en temps 
nn Amiral pour enconrager les auttes." 

3 Lord Mahon, iv. 145. 

< Barrow's "Life of Anson," 272. 

* 19 G. 3, c. 17. 
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given,*' was repealed. The confinement and re- 
straint enforced under this enactment, had been 
felt so severely at Admiral KeppePs trial in 1779, 
that the members of the court memorialized tbe 
Admiralty for the removal of an oppression so 
much complained of; the complaint was admitted 
to be well founded, and this remedial measure soon 
afterwards passed : ^ the regulation requiring naval 
courts-martial to hold their sittings on board ship, 
still continues in force.^ 
Mutiny at In 1797 two Acts wore passed with most ex- 

theNore. . « , . - . 

tensive powers for the suppression of mutiny, at a 
time when the mouth of the Thames was block- 
aded by our own fleet." The occasion was ex- 
ceptional ; the duration of the statutes accordingly 
limited; and a reasonable hope may be entertained 
that no such untoward disaster may again occur in- 
the navy. 
juriadiction Sprunff from these sources, and moulded into the 

of the naval x: o i 

code. shape which has been here sketched, this code of 

law for the regulation of the navy has been handed 
down to our own times; it forms one branch of 
military law. In constitutional history it has been 
distinguished for its permanency--an enduring 
code for a standing navy — ^for no danger to tbe 
liberty of the subject has ever been apprehended 
from the fleet : all the principal crimes have been 
accurately designated by statute ; the only unde- 
fined powers being for the punishment of minor 
offences according to the laws and customs in such 

1 McArthur, i. 262. 

3 Qaeen's Reg. Ot. Mart. Art, 7. 

3 37 a. 3, c. 70, 71. 
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cases used at sea.^ Marine and land forces, when 
on board ships of war, are subject to its jurisdiction 
under annual Acts. 

The other branch of military law embraces all Jurisdiction 
the royal land forces, and marines, when serving Mutiny 
on shore ; it is created by annual Acts, which em* 
body a continual protest on the part of the Parlia- 
ment against a standing army; it is also distin- 
guished from the naval code in this remarkable 
particular, that the Mutiny and Marine Mutiny 
Acts, although they define the greater number of 
offences and their punishments, reserve power in 
the one, to the Crown, in the other, to the Ad- 
miralty, to make articles of war for the better 
government of the forces to which they relate, 
provided such articles are in accordance with the 
provisions of the Mutiny Acts. 

In 1847 the sanguinary enactments of the last General 
century were modified, and a diacretionary power rZ£'' 
given to naval courts-martial to award a mitigated modify 

. • 1 V i» n 'J. 1 • i sentences, 

sentence m the case of all capital crimes except a.d. 1847/ 
murder and sodomy.^ 

The Naval Discipline Act has incorporated the pro- ^avai 
visions of this statute, and remodelled and reformed Act, a.d. 
the naval code, which, with the trifling alterations 
already noticed, had been in force for two centuries. 
The criminal law of England has been gradually 
mitigated during the present century, and is now 
in accordance with true humanity and the require- 
ments of modern society. The consolidated law of 
the navy is by this Act brought into due conformity 

1 22 G. 2, c. 83, 8. 36. 

2 10 & 11 Vict. c. 69. 
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with the law of the land : a necessary distinction 
must always exist; for the strict maintenance of 
discipline, among bodies of men massed together in 
ships of war, demands for the most part absolute 
authority in the commander, and absolute subor- 
Reflections diuatiou in the seamen. "The salvation of the 

on naval 

discipline, couutry depends upon the discipline of the fleet ; 
without discipline they would be a rabble, dangerous 
only to their friends, and harmless to the enemy." * 
But discipline is not a power that can standby 
its own strength alone : the abuse of the name has 
often been the bane of the service. In times past 
many captains broke the spirit of their crews by 
petty tortures and petty persecutions — punishment 
in fact, where no punishment was due : there was 
no escape from tyranny within the narrow confines 
of a ship.^ 

The well-being of the nairy depends on the good 
feeling and attachment of the sailor. Martinets 
may say that without rigour of discipline, there can 
be naught but laxity of discipline ; yet there is a 
mean, known to officers with the faculty of com- 
mand : ships, in which duty is well carried out by 
willing men, and certainty of punishment the unfail- 
ing doom of the disaffected, and real criminal. 

^ Sutton Y. Johnvtoi^f 1 T. B. 549. Per Lords Mansfield 
and Loughborough. 

^ Aggravated cases of cruelty are now only to be found in 
the merchant service, in which crews are occasionally most 
inhumanly treated by their captains. The men retaliate some- 
what by a licence both of language and conduct, which would 
never be allowed in the navy. 
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CHAPTEE II. 

OP COUETS OP INQUIRY. 
The power to institute Naval and Military Ongiuof 

^ 1 T • • • p ^ r^ Courts of 

Courts of Inquury is a prerogative of the Crown, inquiry 
delegated by the Crown to the Board of Admiralty 
and Commander-in-Chief of the Army. The prac- 
tice of holding such courts is a very ancient and 
beneficial usage, sanctioned by the judicial recog- 
nition of the courts of common law.^ 

The object of a Naval Court of Inquiry is to in- Objects of 
vestigate, in the first instance, charges affecting the inquiry, 
conduct of oflficers. The Commissioners who hold 
the Court are bound to report the result for the 
information of the authority that issues the com- 
mission: to give their reasons for the dismissal 
of the charges, should they turn out groundless ; 
to censure the accused, and add any further recom- 
mendations suggested by the nature of the case, if 
the proof be of conduct derogatory to the character 
of an officer and a gentleman ; to advise a trial by 
court-martial, if warranted in their opinion by suffi- 
cient evidence of an offence against the articles of 
w^ar. The report is in its nature a confidential and 



^ JEfotne y. Bentinchy Judgment in Court of Error, 2 B. & B. 
160. 
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Case of tbe 
Earl of Tor- 
riugton, 
A.D. 1690. 



Sir John 
Hordaunt's 
case, A.D. 

1757. 



privileged communication, protected from the pro- 
cess of the courts of law.^ 

There are many instances that illustrate the 
action of a Court of Inquiry, and its consequences. 

In 1690, a Court of Inquiry was held by direction 
of the Privy Council,^ to investigate the conduct 
of the Earl of Torrington as Commander-in-Chief 
in the Channel : the Commissioners reported, *' that 
he had, in the engagement with the French off 
Beachy Head, through treachery or cowardice, 
misbehaved in his office, drawn dishonour on the 
English nation, and sacrificed our good allies, 
the Dutch.''* After some constitutional objections, 
which were ultimately removed by Act of Par- 
liament, Lord Torrington was tried by a court- 
martial, and, notwithstanding that the court unani- 
mously acquitted him from any imputation what- 
ever on his conduct in the engagement in question, 
his commission was suspended, and he was never 
afterwards employed. 

In 1757 the King, by a warrant directed to the 
Judge- Advocate- General, nominated the Duke of 
Marlborough, and Major- Generals Lord George 
Sackville and "Waldegrave commissioners, to hold a 
Court of Inquiry on the general and other officers 
employed on the Bochefort expedition ; and they 
were directed to make the necessary inquiry, and 
report the causes of failure, with their opinion 
thereon, to his Majesty. 

Sir John Mordaunt, the commander of the expe- 



1 Home V. Bentinck, 2 B. & B. 162. 
3 Campb. Adm. ii. 426. 
» McArthur, i. 109. 
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dition, was afterwards tried by a general court- 
martial, on charges which were founded on the 
report of the Court of Inquiry.^ 

In 1819, a Court of Inquiry was appointed to ^^i^^e's 
inquire into the conduct of Lieut.-Colonel Home in caf®, a.d. 
some transactions with respect to a mining adren- 
ture : the Court, in their report, censured the con- 
duct of Lieut.-Colonel Home very severely ; and, 
in consequence, he was deprived of his commission. 
But in his case there was no court-martial, as the 
Judge- Advocate was of opinion that the matters 
alleged against Colonel Home were not cognizable 
by a military tribunal.* 

A Court of Inquiry has often been compared to Form of 
a grand jury,* an institution which it resembles ESorla^^^* 

. v . , V J . ■, f. Court of 

m some respects; out the proceedmgs before a inquiry. 
Court of Inquiry are much more like the preli- 
minary investigation before a magistrate in criminal 
cases, where the accused is discharged at once if 
there be no adequate case against him, but committed 
for trial, if there be sufficient evidence of guilt. 
There is no further analogy in either case ; for all 
criminal proceedings before the ordinary tribunals 
are compulsory and on oath, whilst proceedings 
before Courts of Inquiry are neither compulsory 
or on oath. 

It is usual for the Commissioners in a Court of 
Inquiry to examine the person whose conduct is 
impugned as well as the witnesses who may be 
brought forward on either side ; but no person is 

1 McArthur, i. 113. 

2 Home V. Bentinch, 2 B. & B. 159. 

3 Adye on Courts-Martial, 37. 
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Inquiry 
ought not 
to sit ou a 
subsequent 
court- 
martial. 



Advantag-es 
of Courts of 
Inquiry. 



compellable to give evidence. The accused is not 
bound to answer any questions that may tend to 
criminate himself, and ought to be under the 
peculiar protection of the Court ; for his answers 
may form a foundation for future charges, and be 
produced in evidence against him on a subsequent 
trial by court-martial. 

The members of a Court of Inquiry are not dis- 
qualified from becoming members of a court-martial 
afterwards assembled to try an officer on the same 
charges that had previously been the subject of 
inquiry ; but they ought not to sit on the court- 
martial, if objected to by the accused,^ and such 
an objection would doubtless be sustained under 
the Naval Discipline Act (s. 53). 

Courts of Inquiry are very useful in the investi- 
gation of all doubtful transactions, particularly in 
cases where public obloquy has been incurred, or 
the conduct of commanders become the subject of 
general animadversion in the navy. They are also 
very effective in adjusting disputes between officers, 
and reconciling all differences and animosities that 
may occur in service amidst the various tempers 
and caprices of men ; for character and reputation 
often suffer the most, where no such criminality 
can be imputed against either party as would sup* 
port a charge before a court-marfcial. 



1 Opinion of Law Officers, 1813; Adm. Rec 14, No. 83. 
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CHAPTEE III. 

OF ARREST. 

A coMMANDiutt officer has, by virtue of his ^"^^^^t.^ 
position, authority to place in arrest any inferior 
officer or seaman under his command, who may 
disobey orders, or be guilty of any other mis- 
conduct. On the arrest of an officer, the case 
must be reported with particulars of the charge in 
the proper quarter, in order that a court-martial 
may be held at the earliest opportunity. 

The course to be pursued is specifically laid down 
in the Queen's Eegulations on Discipline: — 

" If any officer shall disobey orders, or otherwise foXTed* ^ 
misbehave, he may be placed in arrest, and infer- offi^y'^jg 
mation thereof, with the particulars of the offence, p^®^ 
shally as soon as possible, be transmitted to the arrest, 
commander-in-chief, where there is one, or to the 
Secretary of the Admiralty, in order that the 
earliest convenient opportunity may be taken for 
bringing such officer to a .court-martial. But 
should the commanding officer be, induced, from 
any circumstances, to order the release of such 
officer from arrest, and to withdraw (or allow to be 
withdrawn) the charge against him, such officer is 
to return to his duty, without prejudice to the 
future investigation of any complaint on his part 
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The 

restraint to 
be imposed 
upon the 
prisoner. 



relative to such arrest ; or should the cause for 
placing an officer in arrest be of a nature to induce 
the commanding officer, or other superior autho- 
rity, to deem it necessary that it should be brought 
before a court-martial, but any emergency of the 
service should render it requisite, in the opinion of 
the commanding officer, or other superior authority, 
that the officer in arrest should be released there- 
from, without the charge against him being with- 
drawn, he may give orders to that effect, and the 
officer shall return to his duty accordingly, without 
prejudice to his future trial, or to the inquiry into 
the charge on which he was placed in arrest, if the 
authority vested with the power of ordering a 
court-martial should think fit to order it." ^ 

" When it may be necessary to place an officer 
or other person belonging to the fleet in arrest, the 
officer under whose authority the same is done, is 
to take care that no more restraint be placed upon 
the personal liberty of the prisoner than the dis- 
cipline of the service requires, and the nature of 
his offence may render expedient. The arrest is 
not to be adopted as a punishment, but as the 
means of insuring the safe custody of the offender 
until he can be brought to trial." ^ 

The degree of restraint to be imposed upon the 
prisoner is pointed out by the above-mentioned 
regulation, as well as prescribed by the immemorial 
usage of the naval service. In point of law it 
is in the discretion of the superior officer to 



^ Queen's Regs. Disc. art. 7. 
2 lb. aiii. 8. 
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say whether an arrest shall be close or at 
large.* 

It must always be the duty of a command- q^e^cesof 
ing officer to examine charges against a person a^iiUegai 
accused, with caution and discretion, before he 
places him under arrest ; for if an officer be arrested 
without cause,*^ or treated with undue severity 
when under arrest,' or detained in custody 
longer than is necessary,^ he will be entitled to 
bring an action for false imprisonment against the 
commanding officer who ordered the arrest. 

The privileges of parliament do not protect a Privileges 
person belonging to the navy or army from being ^^^^^ 
amenable to a court-martial for offences committed from naval 
in his naval or military capacity ; but previous to 
the arrest of any member for the purpose of trying 
him by a naval or military court-martial, it is usual 
to give notice to the house of whi<?h he is a member, 
and to request the consent of parliament to the 
arrest and trial, that public justice may be done.^ 

The previous remarks bear principally on the case 
of officers, but the law and regulations are the same 
for the arrest of the ordinary seaman. 

Considerable powers have been given by the Power to 
Naval Discipline Act in furtherance of the capture oflfendei-s. 
of offenders, who may attempt to evade justice. It 



^ Per Abbott, C. J., Hannaford v. Hunn^ 2 C. & P. 156. 
" If a superior oflBcer put a party under arrest, without cavse, 
then the difiference between arrest close, or at large, is a matter 
of consideration only with a view to the estimate of damages." 

2 Swmton V. Molloyy 1 T. R. 537, post. 

3 Wall V. McNamara, 1 T. R. 636, post. 
^ Bradley v. Arthur, 4 B. & C. 295. 

» 2 McArthur, 3. 

D 2 
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is enacted by ss. 43, 44, that " Every officer in com- 
mand of one of Her Majesty's ships may, by war- 
rant under his hand, authorize any person to arrest 
an offender belonging to such ship for any offence 
against this Act mentioned in such warrant ; and 
any person so authorized may use force, if neces- 
sary, for the purpose of effecting such apprehension, 
towards any person subject to this Act. Erery 
person subject to this Act who shall not use his 
utmost endeavours to detect, apprehend, and bring 
to punishment all offenders against this Act, and 
shall not assist the officers appointed for that pur- 
pose, shall suffer imprisonment, or such other 
punishment as is hereinafter mentioned." 
The warrant The Warrant of arrest may be delivered to any 

of arrest. ^ • 

person for execution. 

This provision enables the naval authorities to 
apply for the aid of the civil power, and to avail 
themselves of the assistance of the police in all 
places, for the purpose of effecting the apprehen- 
sion of criminals. 

The warrant is a protection to the person autho- 
rized to execute it in using force when necessary 
towards any person subject to the Naval Discipline 
Act for the purpose of effecting such apprehen- 
sion. 

In order that the warrant may be a justification 
for any acts done under its authority, it must show 
jurisdiction on the face of it in the following 
particulars : — 

1st. The signature of the officer issuing the war- 
rant, with the date, and an allegation that he com- 
mands one of Her Majesty's ships. 
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2nclly. An allegation that the offender belongs to 
such ship. 

Srdly. A short statement of the offence, with an 
allegation that such offence has. been committed 
against the Naval Discipline Act.* 

After information of the arrest has been trans- The duty of 
mitted to the proper authority, and a trial ordered, Marshal, 
the Commander-in-Chief appoints some person, 
(usually the master-at-arms of the flag-ship,) to 
act as provost-marshal, whose duty it is to take 
charge of the prisoner, and keep him in safe 
custody until he shall be delivered by due course 
of law.^ 

^ See Form, post, Appendix. 
2 Hickman, 167. 
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CHAPTEE IV. 

OF THE APPLICATION FOR A COURT-MARTIAL, 



A court- 
martial 
cannot be 
demanded 
as of right. 



Manner of 
preferring a 
charge. 



On home 
stations. 



No person serving in the navy has any legal 
right to demand a trial by court-martial for the 
adjudication either of charges against himself, or of 
charges preferred by him against any other person 
subject to the Naval Discipline Act. 

A discretionary power to grant a trial is vested 
in the authority empowered to order a court- 
martial.^ 

" Every charge or complaint to be investigated 
by court-martial, must be made in writing, setting 
forth, circumstantially, the offence or offences 
charged, and the day or days on or about which 
(or between which if the offences have been of con- 
tinuous character) the said offence or offences was 
or were committed." ^ 

When a court-martial is required at home, the 
officer preferring the charge addresses a letter to 
his superior officer, or to the Lords of the Ad- 
miralty ; this letter states the substance of the 
charge, and is forwarded to the Admiralty ; upon 
which their Lordships (if they consider the case a 



1 See 1 McArthur, 224. Queen's Rega. C. M. art. 3. 

2 Queen's Regs. C. M. art. 2. 
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proper subject for trial) issue their warrant direct- 
ing a court-martial to be holden, and in the warrant 
the charge is specifically set forth .^ 

When a court-martial is required abroad, the Onforeigu 
officer preferring the charge addresses a similar 
letter to his immediate superior officer, or to the 
superior officer of the station holding a commission 
from the Admiralty to order courts-martial. The 
latter (if he deems it necessary to proceed with 
the case) ' selects a president, transmits the letter 
with the substance of the charge to such president, 
and issues a warrant ordering him to assemble a 
court-martial for the trial of the accused. 

A full statement' of all circumstances con- The practice 
nected with the transaction on which the complaint ^th tho^ 
is founded, is necessary in the fijrst instance for the 
consideration of the authority that has the power 
either to grant or withhold a trial : when a court- 
martial is ordered, the allegations of the charge are 
drawn up, and laid before the court in a concise 
form : all the incidents, and details of the case are 
supplied by evidence. 



1 Adm. Rec. 1856, 28, No. 10. 

3 Qaeen's Regs. C. M. art. 3. 

3 This statement must be confined to the transaction on 
which the charges are fonnded. The prosecutor may have been 
influenced by a variety of motives in applying for a court-mar- 
tial ; but it is his duty to abstain from instancing criminality or 
matter of aggravation against the accused on any other occasion 
than that actually in question. It is objectionable to read the 
letter of the prosecutor at the opening of the court-martial, as 
there is no sufficient security for the exclusion of imputations 
prejudicial to the accused, and at the same time irrelevant to 
the issue to be tried. 



charge. 
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CHAPTEE V. 
OF THE CONSTITUTION OF COURTS-MAETIAL. 

The constitution of courts-martial is determined 
by the following regulations of the Naval Disci- 
pline Act : — * 
Constitutioii '*(!•) A court-martial shall consist of not less 
martial. than five uoF more than nine officers : ' 

" (2.) No officer shall be qualified to sit as a 
member of any court-martial held in 
pursuance of this Act unless he be a flag 
officer, captain, commander, or lieutenant 
of Her Majesty's Navy on fuU pay : ' 
" (3.) A court-martial shall not be held unless 
at least three of Her Majesty's ships, not 
being tenders, and not commanded by 
officers under the rank of lieutenant, are 
together at the time when such court- 
martial is held : 
" (4.) No officer shall sit on a court-martial who 

is under twenty-one years of age : 
" (5.) No court-martial for the trial of a flag 

* This Act is intituled ** An Act for the Government of the 
Navy," though by s. 74 it is provided that it ** may be cited for 
all purposes as 'The Naval Discipline Act, 1861/" which is 
the title used throughout this work. 

2 S. 60. 

3 The marines, officers, as well as men (when afloat), are 
liable to be tried by a naval court-martial ; yet, by a strange ano- 
maly, no officer of that service can sit as a member of the court. 
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officer shall be duly constituted unless 
the president is a flag officer, and the 
other officers composing the court are of 
the rank of captain, or of higher rank : 

** (6.) No court-martial for the trial of a captain 
in Her Majesty's Navy shall be duly 
constituted, unless the president is a 
captain or of higher rank, and the other 
officers composing the court are com- 
manders or officers of higher rank : 

" (7.) No court-martial for the trial of any per- 
son below the rank of captain in Her 
Majesty's Navy shajl be duly consti- 
tuted, unless the president is a captain 
or of higher rank, nor unless in addition 
to the president there are two other 
members of the court of the rank of 
commander or of higher rank : 

" (8.) The prosecutor shall not sit on any court- 
martial for the trial of a prisoner whom 
he prosecutes : 

" (9.) The Admiralty shall have power to order 
courts-martial to be held for the trial of 
offences under this Act, and to grant 
commissions to any officer of Her Ma- 
jesty's Navy on full pay authorizing him 
to order courts-martial to be held for the 
trial of such offences : 

*' (10.) An officer holding a commission from the 
Admiralty to order courts-martial, shall 
not be empowered to do so if there is 
present at the place where such court- 
martial is to be held any officer superior 

D 3 
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in rank to himself, although such last- 
mentioned officer may not hold a commis- 
sion to order courts-martial ; and in such 
a case such last-mentioned officer may 
order a court-martial, although he does 
not hold any commission for the purpose : 

" (11.) If any officer holding a commission from 
the Admiralty to order courts-martial, 
having the command of a fleet or squad- 
ron, and being in foreign parts, die, be 
recalled, leave his station, or be removed 
from his command, the officer upon 
whom the command of the fleet or 
squadron devolves, and so from time to 
time the officer vrho shall have the com- 
mand of the fleet or squadron, shall, 
without any commission from the Ad- 
miralty, have the same power to order 
courts-martial as the flrst-mentioned 
officer was invested with: 

" (12.) If any officer holding a commission from 
the Admiralty to order courts-martial, 
and having the command of any fleet or 
squadron of Her Majesty's ships in foreign 
parts, shall detach any part of such fleet 
or squadron, he may, by commission 
under his hand, empower the command- 
ing officer of the squadron or detachment 
ordered on such separate service, and in 
case of his death or ceasing so to com- 
mand, the officer to whom the command 
of such separate squadron or detachment 
shall belong, to order courts-martial 



r 
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during the time of such separate service, 
or until such authority shall be revoked, 
or until the officer commanding the de- 
tachment shall come under the command 
of another superior officer, or shall re- 
turn to the United Kingdom : 

** (13.) The officer ordering a court-martial shall 
not sit thereon : 

" (14.) The president of every court-martial shall 
be named by the authority ordering the 
same, or by any officer empowered by 
such authority to name the president : 

" (15.) No commander or lieutenant shall be re- 
quired to sit as a member of any court- 
martial when four officers of a higher 
rank and junior to the president can be 
assembled at the place where the court- 
martial is to be holden : and when any 
commander or lieutenant sits at any 
court-martial, the members of it shall 
not exceed five in number : 

"(16.) Subject to the foregoing regulations, 
whenever a court-martial shall be held, 
the officer appointed to preside thereat 
shall summon, according to seniority, all 
the officers present at the place where 
the court-martial shall be held to sit 
thereon, until the number of nine, or such 
number, not less than five, as is attain- 
able, is complete ; subject to this proviso, 
that the admirals and captains, being 
superintendents of Her Majesty's dock- 
yards, shall not be summoned to sit on 
courts-martial unless specially directed 
to do so by orders from the Admiralty." 
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The Queen's Regulations contain the following 
instructions with relation to the constitution of 
courts-martial, in conformity with the Naval Dis- 
cipline Act. 

"Whenever the officer empowered to order 
courts-martial shall deem it necessary to proceed 
to the trial of any offence triable under the Naval 
Discipline Act, he shall be careful to comply in 
every particular with the terms of the said Act ; 
and in the exercise of the discretion confided to 
him in selecting the president of the court, he is to 
be guided by the circumstances of the case. Should 
the rank of the person to be tried, or should the 
character or circumstances of the alleged offence 
charged, be such as to require that the officers com- 
posing the court should be officers of standing and 
experience, he is to be careful to select as president, 
an officer of such seniority as may ensure the 
attendance of all the officers of highest rank who 
may happen to be present at the place where the 
court-martial is ordered to assemble ; but when the 
nature of the offence is such as may be properly 
dealt with by officers of ordinary experience, he 
may select any eligible officer to preside whom he 
may consider most desirable with, reference to the 
convenience of the service, — observing that none 
but officers junior to the president can be ordered 
to form a court." ^ 

" When a court-martial is ordered to be assem- 
bled, such timely notice as may be practicable, — 
and in all cases (except mutiny), it will be con- 
venient that not less than twenty-four hours' 
notice, — should be given, in general orders, or by 



1 Art. 3. 
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sign'al, to the ships present, so that the proper 
officers may be prepared to attend at the place and 
hour appointed. The name of the officer ordered 
to preside at the court-martial is to be announced ; 
and after such notice has been issued, no officer, 
junior to the president, of a rank eligible to sit as 
a member of the court, is to be allowed to proceed 
on leave of absence without the express authority 
of the officer by whom the eourt-martial may have 
been ordered; and the name of every officer so 
permitted to be absent, is to be forthwith com- 
municated in writing, to the president, by the 
senior officer present. 

"All flag officers, captains, and commanders, 
junior to the president, are to be present when the 
court-martial is assembled, and are to remain pre- 
sent until the proper number of officers required to 
form the court have been duly sworn. 

" On the day prior to the assembling of the 
court-martial, the president is to make known, if 
necessary, that lieutenants will be required to form 
a court, in which case the four senior Heutenants 
present are to attend the formation of the court.^ 

" Officers whose duty it may be to attend as order of 
members of a court-martial, shall sit only in the p'®^^"*^- 
confirmed rank in which they are borne on the 
books of the ships to which they respectively be- 
long, and according to which they are paid ; — 
except commodores, who, when acting in conjunc- 
tion with senior captains, shall sit only according 
to their seniority as captains. ^ 

" If any officer required by his rank to sit at a Bxcimiion of 

1 Art. 4. « Art. 5. 
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Court-martial, be personally interested in the 
matter to be tried, he shall not, if the objection to 
him be made known, be permitted to be of the 
number of members of whom the court shall be 
composed. If any doubt shall arise as to his being 
so personallj interested, the question shall be 
decided by the majority of officers, whose duty to 
sit in the court is unquestioned." ^ 

All naval courts-martial are general: there is 
no court in the navy corresponding to a regi- 
mental court-martial in the army. 

The constitution of courts-martial was often 
attended with great practical difficulties under the 
repealed Act of 22 Geo. 2, c. 33.^ 

These are removed by the provisions of the Naval 
Discipline Act. 

The power to order courts-martial, and to grant 
commissions to commanding officers authorizing 
them to order courts-martial, is conferred on the 
Admiralty in the fullest manner by s. 50 (Nos. 9, 
10, 11, 12). 

Courts-martial may be held when three of Her 
Majesty's ships, not being tenders, are together, 
commanded by officers of or above the rank of 
lieutenant (No. 3). 

Lieutenants of the navy on full pay may sit on 
courts-martial (No. 2). 



1 Art. 9. 

2 Particularly in the conatruction of s. 12, "That no court- 
martial to be held or appointed by virtue of this Act shall 
consist of more than thirteen or less than fiye persons, to be 
composed of such flag officers, captains, or commanders, then 
and there present, as are next in seniority to the officer who 
presides at the court-martial." 
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The relative rank of the president and the pri- 
soner to be tried is determined by Nos. 5, 6, 7. 

No officer ordering a court-martial, no prose* 
cutor, and no officer under the age of twentj-one 
years, can sit thereon (Nos. 13, 8, 4i). 

A court-martial must consist of not more than 
nine or less than five, selected (according to the 
directions of s. 50, No. 16, and the Queen's 
!Eeg. arts., 3, 4, ^)fr(>m all the officers present at the 
place where the ccwrt-martial shall he held. 

If the facilities for holding courts-martial are conditionB 
thoroughly carried out, an occasion will rarely JSSngli ^' 
arise where it will be necessary to postpone a trial ^°^^' 
for want of an officer empowered to order a court- 
martial : yet many circumstances must concur be- 
fore officers of the rank and number requisite can 
be assembled for the trial of the principal class of 
offenders, comprehending, as it does, all persons in 
the navy under the rank of captain.* 

1st. There must be three of Her Majesty's ships 
(not being tenders, or commanded by officers under 
the rank of lieutenant) together at the time when 
the court-martial is held.^ 

2ndly. If the court-martial be ordered by a 
captain or officer of a higher rank, there must be 
present at the place where the court is held (in 
addition to such officer), one captain and two com- 
manders on full pay, at least, who must sit 
thereon, before a court can be constituted by 
completing the essential number of members with 
lieutenants.'^ 

1 S. 50, No. 7. 2 No. 3. a Nos. 3, 7, 13, 16. 
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Qualifi- 
cations 
necessary 
for members 
of courts- 
martial. 



Rule of 
seniority. 



Compo- 
sition of 
the court 
dependent 
on the 
selection of 
president. 



It appears, from a comparison of the different 
requirements in the Act, that there is no condition 
prescribing that an otherwise qualified officer be on 
actual service aboard any vessel before he can 
become a member of a court-martial ; for the test 
of liability is presence at the place where the court 
shall be held.* Thus any qualified officer on full 
pay holding a situation in a dockyard (with speci- 
fied exceptions^), or in the coast-guard, or any 
such officer belonging to a ship lost or taken by the 
enemy, might be liable to sit on a court-martial.' 

Seniority is the principle on which a naval court- 
martial is constituted ; the prevention of a partial 
selection of judges the reason assigned for its 
adoption. * 

The practical operation of the rule of seniority 
is very much modified by the Queen's regula- 
tions.* 

Eor the nomination of the president rests with 
the authority empowered to order a court«martial.® 

The choice of the president is directed to be 
made in reference to the nature of the offence to 
be tried.^ 

The relative rank of the members depends on 
that of the president.* 

Consequently the constitution of the court within 



1 No. 16. * Ibid. 

^ It is obnons that such an oj£cer could not sit on a court- 
martial touching the loss of his ship ; for no man can be a judge 
in his own cause. 

^ Adm. Rec. 20, No. 22. * C. M. arts. 3 and 4. 

" Naval Dis. Act, s. 60 (14). ' Queen's Regs. art. 8. 

^ Naval Dis. Act, s. 50. Noa. 5, 6, 7, 15, and Queen's Regs. 
art. 3. 
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the prescribed limits is determined bj the selection 
of president, at the discretion of the Admiralty at 
home, and of the officer holding a commission to 
order courts-martial abroad. 

The actual possession of his commission is not 
required to decide the seniority of an officer : for 
the Admiralty were advised under the repealed 
Act of 22 G-eo. 2, c. 33, that official notification of 
promotion was the test : but now officers can only 
be called upon to sit at courts-martial according to 
their confirmed rank.^ 

As soon as a president is appointed, it will be his Officers 
duty to summon all qualified officers junior to him- summoned, 
self present at the place where the court-martial 
shall be held, with the exception of lieutenants : if 
their attendance is required to form a court, a day's 
previous notice must be given by the president, 
and the four senior lieutenants present summoned 
to attend.^ 

Afber notice of a court-martial has been given, 
and the name of the president announced, officers 
eligible to sit as members must hold themselves in 
readiness to attend.^ 

When the officers summoned to sit as members Duty of 
are assembled, it will be the duty of the president ^'®** 
to ascertain that the number present corresponds 
with the number summoned; and if not, that 
adequate reason be assigned for the non-attendance 
of the absent officers.^ The president will then, 

^ Queen's Begs. 0. M. art. 5. 

3 S. 50, Nos. 15, 16. Queen's Regs. 0. M. art. 4. 

3 Queen's Begs. C. M. art. 4. 

* See Ibid. 
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Grounds of 
e:]cclusioD. 



Prisoner's 

objections 

against 

members 

of the 

court. 



in conjunction with those officers whose duty to 
ait in the court is unquestioned, determine the 
validity of any personal objection which may be 
raised against any member of the court.^ 

The following are instances of just grounds of 
exception : — 

Where an officer has previously been a member 
of a Court of Inquiry and given his opinion on the 
charges at issue. 

Where an officer is personally interested in the 
matter to be tried.^ 

Where an officer is summoned to give evidence 
on the trial.* 

After these preliminaries are satisfied, and the 
required number of members attained, " the names 
of the officers composing the court shall be read 
over to the prisoner, who shall be asked if he 
objects to being tried by any member of the court. 
If the prisoner shall object to any member, the 
objection shall be decided by the court. If the 
objection shall be allowed, the place of the member 
objected to shall be filled up by the officer next 
in seniority who is not on the court-martial, subject 
to the regulations herein-before contained." * 

Any of the previously enumerated grounds of 
exception, not before made known and determined, 
ought to be allowed, if urged by the prisoner. It 
is presumed that the court, in considering objec- 
tions, would act on principles similar to those 

* Queen's Regs. C. M. art. 9. * Ibid. 

3 Opinion of Law Officers, Adm. Rec. 3, No. 11. This 
exception would not apply, where the evidence relates only to 
the character of the accused. 

* Naval Dis. Act, s. 53. 
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observed by criminal tribunals, when a juror is 
challenged on cause shown ; thus a challenge would 
be allowed on the ground of some presumed, or 
actual partiality in the juror ; as if he be of affinity 
to either party, or in his employment, or interested 
in the event ; or if the juror has expressed a desire 
as to the result of the trial, or any personal ani- 
mosity, or an opinion as to the guilt or innocence 
of the prisoner.^ 

As soon as the prescribed form has been gone 
through, and the prisoner's objections, if any, de- 
cided, the constitution of the court-martial is com- 
plete.* 

> Archb. Cr. Law, 139. 

2 If the required formalities be not observed, and the court 
be not legally constituted, the sentence will be altogether invalid 
and void ; and the prisoner will be liable to be tried again. 
Opinion of Law Officers, 1846. Adm. Eec. 22, No. 14. 
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CHAPTEE VI. 

OF THE DUTIES OF THE JUDGE- ADVOCATE AND 
PEOCBEDINGS OP COUETS-MARTIAL. 



Appoint* 
meat of 
judge- 
advocate. 



Duties of 
the presi- 
dent. 



Duties of 
the judge- 
advocate 
before trial. 



When a court-martial is ordered, and a president 
nominated, the president designate appoints an 
officiating judge-advocate in the absence of a judge- 
advocate or his deputy.* 

The president designate, as soon as he has re- 
ceived the order, is required to give directions for 
all the necessary preliminary proceedings ; he is 
responsible for their immediate execution ; he must 
take care that a copy of the charge against the 
accused be delivered to him twenty-four hours 
before the trial at least, except in cases of mutiny, 
or other circumstances of urgency.' 

The delivery of this copy, and the general direc- 
tion of the procedure before a court-martial, form 
part of the duties deputed to the officiating judge- 
advocate. 

As soon as the officiating judge-advocate has 
received his appointment, and the accompanying 
instructions, from the president designate, it is his 
duty, within a reasonable time before the trial, — 

^ Naval Dis. Act, s. 52. 

^ Queen's Begs. C. M. art. 6. 
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Ist, To summon such officers as are eligible, to 

sit as members of the court : 
2n(ily, To serve the accused with a cppy of the 

charges against him : ^ 
3rdly, To obtain from the prosecutor and the accu- 
sed lists of witnesses required by each party : 
4thly, To summon the witnesses" for the prose- 
cution and defence as required in such lists 
respectively. 
Courts-martial are directed to be held on board sittingt of 
a Queen's ship, to be open to the public,^ and " to martial, 
sit from day to day, with the exception of Sundays, 
until sentence is given ; the proceedings shall not 
te delayed by the absence of any member, so that 
not less thati five are present ; and no member shall 
absent himself unless compelled so to do by sick- 
ness, or other just cause to be approved of by the 
other members of the court." * 

On home stations it is customary to hold coiirts- 
mftrtial on board the flag-ship of the commander- 
in-chief ; on foreign stations on board the ship to 
which the president is attached ; but there is no 
binding regulation on the subject, provided the 
coittt be held on board some one of Her Majesty's 
ships in commission. 

When the court is assembled, and properly con- Order of 
stituted,* the members take their places according to at the triS. 
the confirmed rank in which they are borne on the 

* " Twenty-four hours at least before trial," Art. 6. 

' Naval Dis. Act, s. 56 ; see post, as to mode of enforcing 
attendance of witnesses. 

3 Queen's Regs. C. M. art. 7. 

* Naval Dis. Act, s. 51. 
^ See antCf p. 67. 
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Application 
for post- 
ponement 
of trial. 



Plea of 
" Guilty." 



books of tbeir respective ships.* The public are 
admitted ; the prosecutor, the accused,^ and the 
witnesses are brought before the court. The judge- 
advocate reads the warrant authorizing the court to 
assemble. 

The judge-advocate calls over the names of the 
witnesses. 

This would appear to be the proper time for an 
application to the court for a postponement of the 
trial, either on the part of the prosecution or the 
defence, on the ground of the absence of a material 
witness : it is presumed that the court would 
require affidavits in support of such an application, 
alleging the materiality of the testimony expected 
to be given by the absent witness, the cause of 
absence, whether occasioned by sudden illness, or 
some other reasonable impediment,^ and the im- 
possibility of obtaining the attendance of the wit- 
ness. After the decision of the court on such 
application — if the trial is ordered to proceed — the 
judge-advocate administers the prescribed oath to 
each member of the court. 

The president administers the prescribed oath to 
the judge-advocate. 

The judge-advocate reads the charge against the 
person to be tried.* 

" The prisoner is not to be called upon to plead 
to the charge or charges exhibited against him ; but 



* Queen's Kegs. C. M., art. 6. 

2 Ibid., art. 11. 

3 This is the practice in the criminal courts of England. 
1 Taylor, Ev. 403. 

* Queen's Regs. C. M. art. 11. This ought to be confined to 
the formal charge, exclusive of the letter of complaint. 
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should he, voluntarily, plead guilty, his plea is to be 
recorded, and sentence passed accordingly. On 
such occasions, the prisoner may, before the court 
shall proceed to deliberate as to the sentence to be 
pronounced, call evidence as to his general charac- 
ter, but on no other point." * 

If the prisoner has been before tried for the same piea of 
offence, he may, at this period of the proceedings, acquiror" 
plead that he has been lawfully acquitted or con- ®o^^^^*" 
victed, as the case may be, of the offence alleged in 
the charge against him.^ The true test by which 
the question whether such a plea is a sufficient bar 
in any particular case, may be tried, is, whether the 
evidence necessary to support the second charge 
either would have been, or in fact was sufficient 
to procure a legal conviction on the first : and it 
must also appear that the prisoner was actually in 
jeopardy on the former trial, and was not exempted 
from liability to suffer judgment, only by reason of 
some defect in the constitution of the court, or of 
process, or the like.' 

The proof of this issue lies on the accused. 
To prove it, the original minutes of the former 
court-martial, or an examined copy of them, must 
be given in evidence ; * or if the former trial was for 
an indictable offence in any of the criminal courts 
of the United Kingdom, it will be sufficient if a 



' Queen's Kegs. C. M. art. 12. 

2 A pardon may be pleaded in bar, or an objection to the 
jurisdiction taken at this, or at any stage of the proceedings. 

3 R V. Dru7'y, 18 L. J. M. 189. 

'^ For this purpose an application must be made to the 
Secretary of the Admiralty, to whose custody the original 
minutes are consigned. 
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Order of 
examina- 
tion of 
witneases. 



document be produced certified, or purporting to 
be certified, under the hand of the clerk of the 
court, or other oflficer having the custody of the 
records of the court where such conviction or 
acquittal took place, or by the deputy of such clerk 
or other ofBcer, to be a copy of the record of the 
indictment, trial, conviction, and judgment, or ac- 
quittal, as the case may be, omitting the formal 
parts thereof.^ 

If no such pleas are pleaded, and the trial pro- 
ceeds in its ordinary course, all the witnesses are 
ordered to withdraw from the court, with the excep- 
tion of the one called first on the part of the prose- 
cution. 

The judge-advocate then administers the pre- 
scribed oath to the witness.' 

The prosecutor (or in his absence the judge- 
advocate) examines the witness in chief: the 
accused cross-examines : the prosecutor re-exa- 
mines. The court, or judge-advocate, put any 
further questions that may appear to them to be 
necessary.^ If any new matter be elicited by the 
questions of the court or judge-advocate, neither of 
the parties will be permitted to cross-examine the 
witness again ; but if either should be desirous of 
asking any further questions, it is usual to request 
the court to make the inquiry, and such a request, 
if reasonable, is generally granted.** 

If a question proposed be objected to, the ad- 

1 14 & 16 Vict. 0. 99, B. 13. 

2 Queen's Regs. C. M. art. 11. 

3 Ibid. art. 1]. See po8t, as to the mode of conducting the 
examination of witnesses, chap. 11, s. 8. 

* 2 Taylor, Ev. 1150. 



'•^|p«li^P»i«wWT» *H»^»«I JN'T'-T^iW" ■■■ I " r ""fyi^ 



73 

miBsibilitj of the question is determined by the 
majority of the court.* 

The prosecutor calls the remainder of his wit- 
nesses in the order that he thinks best calculated 
to elucidate his case. 

" The court, or the judge-advocate (with the 
consent of the court), may recall a witness at any 
period of the trial : and may, before the opening 
of the case for the defence, call and examine any 
other person touching the matter in question, 
whose evidence the court may deem necessary for 
the furtherance of the ends of justice ; and may 
also, after the close of the case for the defence, 
call and examine any other person, whose evidence 
the accused may show to the court to be material 
in his behalf." ^ 

At the conclusion of the case for the prosecution, 
the president calls upon the accused for his defence,^ 
and the court will generally grant an adjournment 
for a reasonable time to enable him to prepare it.^ 

The accused, as soon as he is ready, either reads case for tiio 
his defence himself, or requests the judge-advocate 
to read it to the court. 

The accused then calls the witnesses (if any) 
summoned for the defence, in the order that he 
deems most conducive to his interest. Each wit- 
ness is sworn by the judge-advocate ; examined in 
' chief by the accused ; cross-examined by the prose- 
cutor ; re-examined by the accused ; further exa- 



^ Queen's Regs. C. M. art. 15. 
^ Queen's Kegs. C. M. art. 17. 
^ Hickman, 274. 
* Ibid. 74. 

B 
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mined, if necessarj, by the court or judge-advocate, 

according to tbe same rules as the witnesses for the 

prosecution. 

Minutes of " The judge-advocate shall take down in writing 

proceedinga. ^^^ evidence given by each witness, and shall read 

the same, in his hearing, to the court when required 
to do so, that, in case of a mistake, it may be cor- 
rected. He shall also take minutes of the pro- 
ceedings of the court ; and, when there shall be 
occasion, advise the court of the law, and the 
proper forms of proceeding, — delivering his opinion 
on any doubts or difficulties that may arise in the 
course of the trial." ^ 
objoctions When a question is proposed to be put to a wit- 
toriea^"^*^* ness in the course of examination before courts- 
martial, it has become the practice for the judge- 
advocate to reduce it to the form of a written in- 
terrogatory, before the witness is called on for his 
answer. This practice, though sanctioned by long 
usage, is neither directed by statute or the Queen's 
regulations : it is opposed to the common sense rules 
of every court where witnesses are examined vivd 
voce. Its obvious effect is to impede the course of 
justice, and unnecessarily lengthen the proceedings 
of the court. The previous discussion with respect 
to the shape of the question, gives a prevaricating 
witness time to collect his thoughts, fence with the 
question, and &ame his answer accordingly: it 
altogether checks the brisk fire of cross-examina- 
tion, before which a fraudulent witness quails. 
There is no corresponding advantage ; for answers, 

^ Queen's Begs. C. M. art. 13. 
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not questions, constitute the materiality of testi- 
mony ; in the exceptional case — when an irregular 
question is put in the courts of common law, and , 
objected to by the opposite party — the judge takes 
down the question in writing, for the purpose of 
deciding on argument, whether it can legally be 
put to tlie witness or not ; on all other occasions, 
the reduction of questions to writing, when not 
injurious, can only be useless ; for the interposition 
of the questions embarrasses the continuity of the 
story in the minutes, whilst it doubles the labours 
of the judge-advocate, and consumes the time of 
the court for no adequate object. 

A technical impediment of this nature is a serious 
blot in the procedure of a court, which might be 
expected to prove itself a model in the clear off- 
hand investigation of facts. It might be well for the 
members of courts-martial to recollect " that in all 
matters touching the trial of crimes by court- 
martial, whereon the military law is silent, the rules 
of the common law of the land (to the benefit of 
which all British subjects are entitled for the pro- 
tection of life and liberty) must of necessity be 
resorted to." * 

Many of the duties of the judge-advocate have 
been already enumerated ; but it may be useful to 
define his recognised functions. 

The judge-advocate is the assessor of the court : Duties of 
it is his duty to advise the court on all points of advocate at 

tili^ ^t*ia1 

law or practice ^ which may arise, and to lay any 
suggestions before the court touching the conduct 

1 Tytler's Essay on Conrts-Martial, 359. 

2 Queen^s Eegs. 0. M. art. IS. 

E 2 
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of the trial, which may appear to him conducive 
to the ends of justice. When there is no prose- 
cutor present, the judge-advocate conducts the pro- 
ceedings in support of the charge before the court 
on the part of the public* Por the defence, "he 
ought to render such assistance to the accused as a 
judge in a criminal case would afford to a prisoner 
undefended,"^ namely, to examine the witnesses 
on every point calculated to prove exculpatory of 
the accused ; " for it is the duty of the judge- 
advocate to prevent, as far as in him lies, injustice 
from being done." ^ 

If any legal question of great doubt and diffi- 
culty arise during the trial, it woidd be the duty 
' of the judge-advocate (after advising the court on 

their judgment at the time) to lay the point before 
the president for transmission through the proper 
channel to the Admiralty, for the consideration and 
ultimate determination of the Board and their legal 
advisers. 
Power of Trial by court-martial is public,' and all persons 

martial to presout are bound to be orderly in their behaviour ; 
contempt. ^^ ou the othor hand, if the conduct of any person in 
the presence of a court-martial be so disorderly as 
• to amount to an interruption or obstruction of its 
proceedings, the court has power to commit the 
offender (whether belonging to the navy or a civi- 
lian) for contempt.* A court-martial derives this 
power from the common law, inasmuch as it is a 

^ Queen's Regs. C. M. art 8. 

2 Opinion of Law Officers, 1853, 25, No. 4. 

3 Queen's Regs. C. M. art. 7. 

* OpiuioD of Law Officers, 1825, Admir. Rec. 18, No. 30. 
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court of record : " for the very erection of a new 
jurisdiction, with power of fine and imprisonment, 
makes it instantly a court c^f record ; and every 
court of record has authority to fine and imprison 
for contempt of its authority." * 

It need hardly be observed that this power 
should only be exercised in the utmost extremity, 
after the last measure of forbearance has been 
exhausted. 

Imprisonment for contempt is a rare occurrence 
before any tribunal. If a court demean itself 
with dignity and temper, it will seldom fail to 
control and repress any attempts at insolence or 
disorder. 

" When the evidence is closed, the prisoner shall The "find- 
be removed, and the accuser and bystanders shall court. 
withdraw. The court shall then consider the matter 
in evidence before it, and the judge -advocate, by 
the direction of the court, shall draw up such 
questions as shall be agreed upon, whereon to form 
a determination in regard to the innocence or guilt 
of thfe prisoner. If the prisoner be found guilty of 
a breach of any of the Articles of War established 
by law, the court shall consider and determine on 
the punishment proper to be inflicted in conformity * 
therewith. The judge-advocate shall draw up the 
sentence accordingly, being careful to specify 
therein the charge, or substance of it ; and the same 
shall be signed by every member of the court, by 
way of attestation, notwithstanding any diffe- 
rence of opinion there may have been among the 
members." ^ 

1 3 Steph. Comm. 364. 2 Queen's Regs. C. M. art. IS; 
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In pursuance of this regulation the judge-advo- 
cate collects the votes and opinions of the court, 
asking each member whether the charges or any part 
of them are proved, or not proved, and improved, the 
nature of the punishment to be awarded ;^ " on these 
questions the junior member votes first, and so on in 
order up to the president. Should the members of 
the court disagree upon any question, and on a divi- 
sion the votes should be equal,^ the point in question 
shall receive the construction most &vourable to 
the prisoner. 

" When any question has been once decided by 
the court, the decision is to be binding upon the 
whole court ; but the president may, if he shall 
think fit, require the members of the court to 
revise their votes, commencing, as before, with the 
junior member.* 
The sen- « After the sentence shall have been drawn up 

and signed, all persons shall be readmitted, and the 
prisoner being also present, the judge-advocate 
shall, by direction of the court, pronounce the 
same.* 

"Immediately the court-martial is over, the 
judge-advocate, is to deliver to the president, the 
original, or a copy of the sentence (according to 
circumstances, as explained in the following article), 
who is to wait upon the commander-in-chief or 
senior officer present with the same.^ 

" The original minutes of the evidence and pro- 

1 Hickman, 275. ^ Queen's Regs. C. M. art. 14. 

* As to number of votes required for judgment of death, 
see Naval Dis. Act, s. 46, No. 2. 
^ Queen's R«gs. 0. M. art. 19. 
Ibid. 20. 
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ceedings, and the sentence passed by the court- 
martial, shall be transmitted by the judge-advocate 
to the commander-in-chief, or senior officer pre- 
sent, as directed in the 59th section of the Naval 
Discipline Act, to be, by such commander-in-chief 
or senior officer, forwarded to the Secretary of the 
Admiralty. 

** If the court-martial shall have been held at a The record 
place distant from the commander-in-chief, and the " minutes. 
senior officer present shall deem it expedient to 
transmit the minutes and sentence direct to the 
Admiralty — ^the judge-advocate shall make a copy 
thereof, to be forwarded by him to the commander, 
in-chief; but where the authority of the com- 
mander-in-chief is required to carry the sentence 
into execution, the original proceedings and finding 
of the court must be sent to that officer in the 
first instance, and copies thereof furnished to the 
Admiralty.* 

1 Queen's Begs. C. M> art. 21. 
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CHAPTEE yil. 



Limits of 
jurisdiction. 



Persons 
subject to 
naval juris- 
diction. 



OF THE JUEISDICTION OF COOETS-MARTIAL. 

The legality of every court depends upon its 
jurisdiction. The jurisdiction of a naval court- 
martial is derived exclusively from the Naval Dis- 
cipline Act ; and such a court is bound in every 
instance to take care that the case before it is 
witliin the statiltable jurisdiction.^ 

This question resolves itself into two branches : — 

1st. Whether the offender is a person within 
the provisions of the Naval Discipline Act. 

2adly. Whether the offence was committed at a 
place and at a time within the limits prescribed by 
the same Act. 

Persons subject to the Act are divided into the 

following classes : — 

1. Persons belonging to the navy, and borne on 

the books of some one of Her Majesty's ships in 

commission (s. 77).^ 

^ Want of jurisdiction in a court-martial renders all its pro- 
ceedings absolutely void : an objection to the jurisdiction may 
be taken at the trial, or enforced after sentence by application 
to the superior courts. See Chap. Tiii. 

3 Marines are included in this class ** during the time they 
shall be respectively borne on the books o^ or be on board any 
of Her Majesty's ships or vessels in commission, either as 
part of the complement, or as supernumeraries, or otherwise." 
Marine Mut. Act, s. 6. So also the coast-guard borne on the 
books of vessels of war, whilst serving on shore. 19 & 20 Vict, 
c. 83, s. 8. 
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2. Land forces embarked on board any of Her 
Majesty's ships as passengers (s. 78). 

3. All other persons ordered to be received, or 
being passengers on board any of Her Majesty' g 
ships (s. 79). 

4. The crews of any of Her Majesty's ships that 
shall be wrecked, lost, destroyed, or taken by the 
enemy (s. 80). 

6. Spies (s. 6). 

6. Civilians, who being on board any ship of 
Her Majesty's shall endeavour to seduce any person 
subject to the Act from his duty or allegiance 
(s. 13). 

The great proportion of persons triable by naval First class 
courts-martial are comprised in the first class, and 
two incidents are absolutely necessary to bring a 
person within its terms. 

1st. That he must belong to the navy. 

2ndly. That he must be borne on the books of 
one of Her Majesty's ships in commission. 

The corresponding clause of the repealed Act 
22 Geo. 2, c. 33, comprehended "all persons in actual 
service and full pay in the fleet, or ships of war of 
his Majesty;" and many points of considerable 
doubt arose on its construction, as affecting officers 
and men attached to ships in ordinary and vessels 
of a like description^ — a class which is now excluded 
by the limitation of jurisdiction to ships in com- 
mission, 

K the name of the offender be borne on the 
books of a ship in commission, it is not necessary 

^ See 1 McArthur, 181, ei seq. 

E 3 
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that h^ should be actually employed in that ship, 
or on any duty connected with it, at the time that 
the alleged offence is committed. Thus, upon a 
question whether an officer was amenable to the 
jurisdiction of a court-martial under the repealed 
Act of 22 Geo. 2, c. 33, as being in the actual 
service of Her Majesty's fleet y it appeared that 
Captain Christie held two appointments, one a com- 
mission as an additional captain of the " Fiagard" 
at Woolwich, the other a warrant appointing him 
principal agent for transports at Balaclava; the 
charges had reference to his latter office, and when 
he was in the servdce of that office. 

The law officer was of opinion that he was within 
the Act, "as he was borne on the hooks of the JFis^ard, 
and the service was a service in the fleet ; distance 
could not affect the decision of the question ; the 
case did not differ in principle from one where by 
Admiralty warrant an officer of the Black Sea fleet 
is directed to take upon him duties of a description 
not usually performed by a naval officer — for there 
are no known limits to the duty which Her Ma- 
jesty may impose upon an officer in the naval 
service." * 

The following regulations provide for the cases 
of all persons comprehended in the third class : — 

"1. Any person, although not belonging to Her 
Majesty's Naval or Military Services, who shall, 
while on board one of Her Majesty's ships as a 
passenger, commit any offence against the good 
order and discipline of the navy, may, by the officer 



* Admir. Rec. toI. 27, No. 4. 
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in command of the ship in which he is embarked, 
be placed under such restraint as the offence or 
offences committed by him may appear to justify 
or render necessary; — and the officer who has 
occasion to place any such passenger in arrest, 
shall take the earliest opportunity that presents 
itself of reporting the circumstances to the first 
senior officer he may fall in with, in order that it 
may be determined, after due investigation, whether 
the alleged offender shall be released from arrest, 
or continue in arrest until the termination of the 
Toyage for which he is embarked, or whether he 
shall be transferred to some other ship ; — but 
passengers who shall be guilty of the offences 
specified in the 6th and 13th sections of the Naval 
Discipline Act, shall be tried by naval court-martial, 
and punished according to the provisions of the 
said Act. 

" 2. K any passenger, not hereby made subject, 
generally, to the Naval Discipline Act, shall, while 
on board one of Her Majesty's ships, commit any 
criminal offence, punishable by the laws of the 
United Kingdom, he may also be kept under such 
restraint as is necessary, until an opportunity shall 
offer of delivering him over to a civil tribunal com- 
petent to try him for the same. 

" 3. Officers, petty officers, seamen, marines, and 
boys, who, upon beiag invalided or discharged, 
shall be ordered or permitted to take passage in 
any of Her Majesty's ships, shall, so long as they 
are borne on the books of the ship in which they 
are embarked as passengers, be deemed to be 
persons in and belonging to Her Majesty's navy, 
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and subject, in every respect, according to their 
several ranks and ratings, to ' The Naval Discipline 
Act, 1861,' in so far as that Act relates to the trial 
and punishment of offenders." * 
Fourth class. The crcws of ships taken bj the enemy are now 
included in the fourth class, as well as those of ships 
wrecked, lost, or destroyed ; this is a very salutary 
enactment, which supplies an omission in the former 
statute. The practical shortcomings of the law 
often point the way \ to a future remedy. Thus the 
wreck of the " Wager" first drew attention to the 
want of means for enforcing discipline among a 
mutinous crew under similar conditions, and the 
turbulence of prisoners of war in like manner 
laid bare a defect in discipline. Delafons^ states 
that in 1794 it frequently happened that the 
captured officers and companies of English ships 
were confined together in the same prison in 
Prance; and that during that time there were 
instances of flagrant misconduct both in officers 
and common men, to the great discredit of the 
navy. These offences passed unpunished on the 
liberation of the prisoners, as it was doubted, 
apparently with reason, whether they could be 
tried under the repealed statute 22 G. 2, c. 33. 
Should any such occurrences take place in future 
wars, the offenders will be triable by separate 
court-martial under the provisions of the Naval 
Discipline Act.* 

In all cases belonging to the fourth class, proof 
must be given that the person charged is borne on 

^ Queen's Kegs. Dis. art. 70. 
2 On Naval Courts-Martial, 87. ' S. 88. 



1 



. 85 

the books of one of Her Majesty's ships in com- 
mission. To bring the offender within these terms, 
when the offence has been committed after the 
wreck, loss, destruction, or capture of his ship, it 
is enacted (s. 80), "that such ship shall for the 
purposes of the Act be deemed to remain in cotri' 
mission until her crew shall be regularly removed 
into some other of Her Majesty's ships of war, or 
until a court-martial shall have been held to inquire 
into the cause of the wreck, loss, destruction, or 
capture of the said ship."^ 

The limits of jurisdiction as to flace are fixed by Junsdic- 
s. 39, " for all offences specified or referred to in '*^p?a«e." 
this Act, if committed by any person subject thereto 
in any harbour, haven, or creek, or on any lake or 
river, whether in or out of the United Kingdom, or 
anywhere within the jurisdiction of the Admiralty, 
or at any place on shore out of the United Kingdom 
of Great Britain and Ireland, or in any of Her 
Majesty's dockyards, victualling yards, steam factory 
yards, or on any gun wharf, or in any arsenal, 
barrack, or hospital belonging to Her Majesty, 
whether in or out of the said United Kingdom, the 
offender may be tried and punished under this Act, 
and for all offences herein-before specified under 
the headings " Misconduct in the Presence of the 
Enemy," " Communications with the Enemy," 
•'Neglect of Duty," "Mutiny," "Insubordina- 
tion," "Desertion and Absence without Leave," 
or " Miscellaneous Offences," if committed by any 



^ For the procedure in the case of lost ships, see ss. 81, 82, 
83, 84, 85. 
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person subject to this Act at any place on shore, 
whether in or out of the said* United Kingdom, 
the offender may be tried and punished under this 
Act." 

The places in which the commission of any 
offence specified, or referred to in the Naval Dis- 
cipline Act, brings any person subject thereto within 
the jurisdiction of a naval court-martial, may be 
classified under the following heads : — 

1. Any harbour, haven, or creek, or any lake, or 

river, whether in or out of the United 
Kingdom. 

2. Any locality within the jurisdiction of the 

Admiralty. 

3. Any place on shore out of the United Kingdom. 

4. Any of Her Majesty's dockyards, victualling 

yards, steam factory yards, or any gun 
wharf, arsenal, barrack, or hospital belong- 
ing to Her Majesty, whether in or out of 
the United Kingdom. 

5. Any place on shore, whether in or out of the 

United Eongdom, for all offences under the 
articles of war, except offences punishable 
by ordinary law under s. 38. 
All inland navigation is included under the first 
head. 

The wide terms of this enactment embrace the 
lakes and great waters of North America, which, 
under the old state of the law, required a special 
statute to bring them within naval jurisdiction. 

Under the second head are comprised the main 
or high seas, and coasts of the sea, not being within 
any county ; for these are the limits to which the 
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jurisdiction of the Admiralty is confined. The 
main sea begins at low-water-mark ; and below 
low-water-mark the Admiralty have sole and exclu- 
sive jurisdiction, but between high- and low- water- 
mark the Common Law and the Admiralty have 
jurisdiction by turns, the former upon the land, 
the latter upon the water ; but if the water is within 
a county, the Common Law claims jurisdiction.^ 

All ports and havens, and arms of the sea, where 
the land is seen on both sides, are within the bodies 
of the counties which they adjoin.' 

Thus it has been held that the Bristol Channel, Arms of the 
between the shores of Glamorganshire and Somer- ""^ 
setshire, where it is about ten miles across, and 
where one shore is visible from the other on a clear 
day, is within the bodies of the counties by which 
it is bounded, and that a felony committed on 
board ship about three-quarters of a mile from the 
G-lamorganshire shore, was committed within the 
body of the county of Glamorgan.' 

The Common Law in England and Lreland and Concurrent 
the Municipal Law in Scotland have concurrent of the courts 

• • of l&w 

jurisdiction with courts-martial, where crimes are 
committed by any person subject to and triable 
under the Naval Discipline Act within the bounds 
of the United Kingdom, and Her Majesty's Justices 
of Assize have concurrent jurisdiction for the 
trying of offences committed within the jurisdiction 
of the Admiralty of England.^ Thus it will often 

1 3 Coke, Rep. 107 ; 1 Steph. Bl. Com. 108 ; 22. v. 49 
coilca of brandy^ 8 Hagg. 276. 
« 3 Inst. 113. 

5 R. V. Cunningham, C. C. E. 28 L. J. M. 66. 
* 7 & 8 Vict. c. 2, 8. 1. 
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be a matter of convenience and discretion to deter- 
mine whether prisoners should be tried by court- 
martial, or the ordinary tribunals ; but in any case 
where a conflict of jurisdiction is likely to arise, 
it must be remembered that no powers of the 
Naval Discipline Act ^ are to be deemed to super- 
sede or affect the authority of the ordinary courts 
in respect of any offence punishable by the common 
or statute law. 

If an offence be exclusively naval, punishable 
alone under the specific provisions of the Naval 
Discipline Act, jurisdiction will be confined to a 
naval court-martial, or the commanding officer, in 
cases where summary punishment may be awarded.^ 

When offences shall be committed by persons 
subject to the Naval Discipline Act on shore 
out of the United Eongdom, and shall be of 
such a character as to be punishable by the mu- 
nicipal laws of the country in which they are 
committed, the courts of the country will have 
concurrent jurisdiction over the offender if arrested 
on shore; and the right (if it be thought expe- 
dient by the municipal authorities) to supersede the 
jurisdiction of a naval court-martial. For crimes 
are local, and punishable where they are committed ;^ 
and strangers are equally bound with natives to 
obedience to the laws of the country during the 
time they sojourn in it, and they are equally 
amenable for infractions of the law.^ 



1 See B. 89. 

« S. 49. 

> Story's Conflict of Law, 620 

* Kent's Ck)Qim. yoI. i. 39. 
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But if an offence punishable by the laws of Penalty for 

offences 

England, had it been committed in England, be punishable 
committed by any person subject to the Naval Dis- ?aw, when 

• i«Ai. 1 * j_ 1 ji * committed 

cipline Act on shore, in a country where there is no out of 
established law, or in a country where there is, ^"^ 
but under such circumstances as to render the 
offender amenable to a court-martial, he may be 
charged with such offence before a court-martial, 
and, if found guOty, subjected to the same punish- 
ment as might have been awarded by any competent 
criminal tribunal, had he been tried and convicted 
before such a tribunal in England.^ 

The limits of jurisdiction as to time are fixed by 
the following enactment :— 

" No person, unless he be an offender who has Limitation 

, . of time as 

avoided apprehension, or fled from justice, shall be to trials. 
tried or punished in pursuance of this Act for any 
offence committed by him unless such trial shall 
take place within three years from the commission 
of such offence, or within one year after the return 
of such offender to the United Kingdom, where he 
has been absent from the United Kingdom during 
Buch period of three years." ' 

It will thus be seen that three years from the 
commission of the offence is the ordinary time of 
limitation within which a trial under the Naval 
Discipline Act must take place ; the one year after 
the return of the offender is a superadded period to 
the three years mentioned in the former part of the 
clause, in order to provide for cases where there 
shall have been no opportunity of holding a court- 
martial during the interval of the delinquent's 

1 Naval Dis. Act, s. 38. ^ ibid. s. 47. 
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absence from the United Kingdom. A criminal 
who has avoided apprehension, or fled from justice, 
may be tried whenever captured, without reference 
to anv limitation of time. It would appear that no 
change in the personal condition of the offender 
after the commission of the offence, would affect his 
liability : he must stand or fall in reference to the 
character that he held when the alleged offence was 
committed. An officer might go on half-pay, or 
leave the service ; a sailor be discharged, and enter 
into a merchant ship : in either case they would 
be amenable to a trial by court-martial, provided 
the offence charged was committed within the pre- 
scribed period of limitation, and at a time when 
the offender belonged to the navy, or was within 
some one of the provisions which render a person 
subject to the I^aval Discipline Act.^ 

Such are the limits of jurisdiction as to person, 
place, and time under the Naval Discipline Act ; 
such the boundaries of positive law, as applicable 
ta the navy ; yet there may be times in which a 
naval commander-in-chief cannot rely on the laws 
for the ordinary government of the navy alone : he 
may be called upon to act in a crisis when they will 
not apply, and to enforce discipline amongst persons 
bi!ity of who are not subject to military law : he must then 

martial law, -■ . ^.-i j*j_**ii/* 

nave recourse to martial, as distingmshed from 
military law, and himself, of his own authority, 
declare the rules, regulations, and limits, within 
which the measures that he may think necessary 
for the public safety are to be carried out. Such 

1 SS. 77, 78, 79, 80, 6, 13. 
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occasions are very rare, and the possible localities 
in which such powers can be exercised, very cir- 
cumscribed. 

This question was carefully considered by the 
law officers of the Crown in 1855, when it was 
judged necessary to extend martial law to the har- 
bour and roadstead of Balaclava, then being part of Jj^n^of^*" 
an enemy's territory in the hostile occupation of £^f^ 
Her Majesty's forces. The following was their Balaclava, 
opinion : — 

" It is competent to Her Majesty's commanders 
to declare that martial law shall prevail in the ter- 
ritory of which they are thus in the armed occupa- 
tion, and, under the sanction of military authority, 
> to lay down rules which they deem essential to 
I be observed for the preservation of Her Majesty's 
forces and military stores. 

'^ To these rules all persons resorting to this 
territory (not being in the military or naval service 
of an independent sovereign) would be bound to 
yield obedience. 

'^ During the time that an invading army is in 
hostile possession of any portion of an enemy's 
country, all native laws and tribunals are suspended, 
and there can be no law, nor any executive for the 
administration of law, but that which is appointed 
and declared for the time being by the supreme 
military authority." * 

Admir. Rec. 27, No. 15. 
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CHAPTER YIIL 

OF THE COURTS OF LAW IN RELATION TO NAVAL 

JURISDICTION. 

Controlling Thb jurisdiction of naval courts-martial and the 

thrcourts judicial powers of commanding officers are confined 

*^' within certain limits by positive enactment ; if they 

pass these limits, they are subject to the con- 

trolling authority of the courts of Westminster 

Hall ; an authority, which is exercised over all 

inferior courts, where they take cognizance of any 

matter not within their jurisdiction, or where in 

handling matters clearly within their cognizance 

they transgress the bounds prescribed to them by 

the laws of England.^ 

Intervention In examining the cases where the intervention of 

of the courts . i i 

of law. the Bupenor courts has been sought on questions 

affecting the exercise of naval or military autho- 
rity, it will be convenient to divide them into the 
following classes : — 

1st. Where the superior courts interfere with 
the proceedings of a court-martial by writ of pro- 
hibition. 

^ 3 Bl. 0. Ill ; per Lord Loughborough, in Grant v. Gould, 
2 H. Bl. 100. 
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2ndly. Where the sentence of a court-martial is 
reviewed on the return to a writ of habeas corpus. 

3rdly. Where actions lie against individual mem- 
bers of a court-martial. 

4thly. Where actions lie against officers for 
excess or abuse of authority in the course of their 
official duties. 

1. The superior courts can only interfere by writ of pro- 

., « 1 •! •.• J 1 •!. •. hibition. 

issuing a writ oi prohibition, to prohibit any par- 
ticular proceeding of a court-martial in those 
instances in which something is done contrary to 
the general law of the land, or manifestly out of 
the jurisdiction of the court ; for mere irregiUari- 
ties in the proceedings where the court has juris- 
diction over the charge before it afford no ground 
for a prohibition. 

In Grant v. Gould, 2 H. Bl. 69, it was decided 
that courts-martial in this country have jurisdiction 
over all persons receiving pay as soldiers, but are 
liable to the controlling authority which the courts 
of Westminster shall from time to time exercise 
for the purpose of preventing them from exceeding 
their jurisdiction ; but the Court of Common Pleas 
will not grant a prohibition to prevent the execu- 
tion of the sentence of a court-martial passed on a 
person, who has received pay as a soldier (but 
assumed the military character merely for the 
purpose of recruiting in the usual course of that 
service), though the proceedings of the court- 
martial appeared to be in some instances erroneous. 

In the matter of Foe, 5 B. & Ad. 681, an appli- when re- 

. ... fused. 

cation was made for a writ of prohibition to pro- 
hibit the execution of the sentence of a court- 
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martial, for the reason that the facts alleged in the 
charges against an officer of the 55th Begiment 
were insufficient to bring the party within the 
Articles of War. The Court of Queen's Bench re- 
fused the application on the ground that a properly- 
constituted court had pronounced the defendant 
guilty, and sentenced him to be dismissed from His 
Majesty's service; and finally that that sentence 
had been ratified and approved by the King, who 
had accordingly dismissed the applicant from the 
armv; that on that state of facts there was no 
party to whom the prohibition could be directed, 
for not only had the sentence been carried into 
complete execution, but the court-martial itself, 
having performed all its functions, had ceased to 
exist. 

The court added, that they did not think it 
necessary to consider whether the charge that had 
been tried, was so framed, as to bring the party 
within the Articles of War ; they agreed with Lord 
Loughborough's remark, " that it would be ex- 
tremely absurd to expect the same precision in a 
charge brought before a court-martial as is required 
to support a conviction by a justice of the peace." 

The right to a writ of prohibition has been fully 
considered in analogous cases against the eccle- 
siastical courts ; and it appears clear, that the 
superior courts will not interfere where the inferior 
court has jurisdiction over the subject matter, and 
the question is one merely of erroneous practice. 
So in Ux parte Smythy 3 Ad. & E. 724, it was thus 
laid down by the court : " The temporal courts 
cannot take notice of the practice of the ecclesias- 
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tical courts, or entertain a question whether in anj 
particular cause admitted to be of ecclesiastical 
cognizance, the practice has been regular. The when 
only instances in which the temporal courts can ^^^ 
interfere by way of prohibiting any particular pro- 
ceeding in an ecclesiastical suit, are those, in which 
something is done contrary to the general law of 
the land, or manifestly out of the jurisdiction of 
the court.'* And in the matter of the Dean of 
York, 2 Q. B. E. 38, it was held, " that the general 
point was perfectly clear that when there is juris- 
diction in the inferior court, the manner of exer- 
cising it affords no ground for prohibition." * 

2. The superior courts will always grant a writ of writ of 
habeas corpus to discharge a prisoner illegally de^ ^^^/ 
tainedy either under warrant of arrest previous to 
trial, or warrant of detention or imprisonment in 
pursuance of the sentence of a court-martial ; but 
the illegality must be sUchashaa arisen either from 
want of, or excess of, jurisdiction ; for if the return 
to the writ contains sufficient matter in substance 
to show that the prisoner is lawfully detained, the 
courts will not discharge him, though the return 
should he in some respects informal;^ for " if the 
sentence of an inferior court haying competent 
jurisdiction to try and punish an offence be unre- 
versed, the superior court will not assume that it is 
invalid or not warranted by law, neither will it 
require the authority of the inferior court to pass 

* See Ex parte Storey ^ 8 Exch. 195. 

' Per Lord Abinger ; case of the Canadian Prisoners. Fry's 
Beport. 
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the sentence, to be set out by the gaoler on the 
return ; for the superior court is hound to assume 
prima facie that the unreversed sentence of a court 
of competent jurisdiction is correct,^* ^ 
When Thus in Bea: v. Suddis, 1 East, 306, where the 

refuaed. . 

defendant had been tried before a court-martial at 
Gibraltar, coDvicted of receiving stolen goods, and 
sentenced to fourteen years' transportation : it was 
held a sufficient return to a writ of "habeas corpus** 
that the defendant was in custody under the sentence 
of a court of competent jurisdiction to inquire of the 
offence, and to pass such a sentence, without setting 
forth the particular circumstances necessary to war- 
rant such a sentence. So in Blahe^s case, 2 M. <&> S. 
428, the court granted a rule nisi for a writ of 
" habeas corpus *' on behalf of an officer under mili- 
tary arrest for charges of misconduct, on an affidavit 
complaining that he had not been brought to trial 
pursuant to the 23rd Article of War as soon as a 
court-martial could be conveniently assembled ; but 
on its being stated upon the affidavit of the Judge- 
Advocate- General in answer, that proceedings were 
instituted as soon as could conveniently be and 
according to the course of office, and that the trial 
had been postponed partly on account of the absence 
of the prisoner's witnesses, the court discharged the 
rule. 
When Where the lawful detention of a prisoner de- 

pends upon statutable authority (as must be the 
case in every instance of imprisonmeat under the 
sentence of a court-martial), it is indispensable to 

^ Brenan'8 case, 10 Q. B. E. 502. 
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show in justification of such imprisonment, that the 
prisoner is detained under the authority of the 
specific prorisions of the statute in question. A very- 
strict compliance with this rule is requisite, as was 
determined in a recent case, Se Allen, 30 L. J. 
Q. B. 44. 

Lieutenant Allen of the 82nd Eegiment, on ser- 
vice in the East Indies, was tried and convicted of 
manslaughter by a general court-martial having 
jurisdiction over the offence by virtue of the Mutiny 
Act, and sentenced to four years' imprisonment: 
the officer commanding the district confirmed the 
sentence, and appointed Agra Fort as the place 
of imprisonment. All the proceedings up to this 
point were perfectly regular. After Lieutenant 
Allen had* been some months at Agra, the same 
officer directed, by order in writing, that he should 
be removed and sent in military custody to England, 
to undergo the remainder of his sentence. But 
the order specified no particular place of custody. 
Lieutenant Allen arrived in England, and after 
being moved to several prisons, was confined in the 
Queen's Prison under an order addressed to the 
keeper of it, from the Commander-in-Chief of the 
Forces. The court held that the prisoner was 
entitled to be discharged, as he could not be 
detained at common law; and if the case fell 
within the 40th or 4lst section of the Mutiny Act, 
the one required the delivery of an order in writing 
from the officer commanding the regiment to which 
the offender belonged, the other, the delivery of a 
similar order from the officer commanding the 
district, directed to the keeper of the prison, as his 
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authority for the detention of the prisoner ; but no 
Bucli order had been made under either of those 
sections : therefore the keeper of the Queen's 
Prison was not justified in detaining Lieutenant 
Allen in his custody. 

Shortly after this decision, Lieutenant Allen 
brought an action for false imprisonment against 
Captain Boyle, the Governor of the Military Prison 
at Weedon, where Lieutenant Allen had passed a 
portion of his imprisonment, and been subject to 
the ordinary prison discipline. Crompton, J., in 
summing up, said, " that after the judgment of the 
Court of Queen's Bench, it was his duty to tell the 
jury that there was no legal warrant under which 
the plaintiff could be duly imprisoned, and that he 
was therefore entitled to damages : " whereupon 
the jury returned a verdict for the plaintiff, with 
501, damages.^ 
Actions 3. It appears that an action will lie against any 

membei-8 of member of a court-martial, for an act done by the 
martial. court-martial collectively, under colour, though not 
within the scope of their legal powers. 

In the few cases that have occurred, the action 
has been brought against the president, as being 
the most eminent in rank and influence ; but there 
is no additional legal liability to distinguish"* his 
position from that of any other member of the 
court. 

It is to be observed that two several actions 
of ^trespass for false imprisonment cannot be sus- 
tained against several members of the court-martial 

1 Alien y. Boyle ; Times Report, March 4, 1861. 
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for tlie same act of imprisonment. If two commit 
a tort, and the plaintiff recovers against one, he 
cannot recover against the other for the same 
tort.' 

In the year 1743, Lieutenant Frye of the Marines, For an mega 
serving on board the "Oxford" man-of-war, was 
brought to a court-martial, at Port Boyal in 
Jamaica, by the captain of the ship, for having 
disobeyed his orders, in refusing to assist another 
lieutenant in carrying an officer prisoner on board 
the ship. 

Lieutenant Erye had persisted in demanding a 
written order iroja the captain, which the captain 
had refused. The evidence produced against him 
at the court-martial, consisted of the depositions 
of a number of illiterate people, reduced to writing 
several days before the trial; Lieutenant Frye 
alleged that these persons were entirely unknown 
to him ; that he had never seen them, or even heard 
their names before ; he objected to the admissibility 
of such depositions in evidence ; but his objections 
were overruled. The charge was found to be 
proved, and a sentence of imprisonment for fifteen 
years and dismissal from the service, passed upon 
him. He was brought home, and his case laid 
before the Privy Council, upon whose recommenda- 
tion the King remitted the punishment, and ordered 
him to be released. 

Some time after, Lieutenant Prye brought an 
action in the Court of Common Pleas against Sir 
Chaloner Ogle, the president of the court-martial, 

* Per Lawrence, J., in Warden v. Bailey, 4 Taunt 88. 

F 2 
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and obtained a verdict against him with lOOOZ. 
damages.^ 
ForauUiegai In Moore V. Bastard, 2 Mc Arthur, 195, and 
4 Taunt. 69, it appeared, that a sergeant-major, one 
of the witnesses before a court-martial, had com- 
mitted perjury, and was supposed to have been 
suborned to do so by Colonel Moore, whereupon 
the president placed Colonel Moore under arrest, 
and for this arrest Colonel Moore brought an 
action for false imprisonment against Colonel 
Bastard, the president of the court-martial. 

Lord C. J. Mansfield in summing up, told the 
jury, that the court-martial had exceeded their 
powers, and arrested the plaintiff illegally ; and the 
jury thereupon returned a verdict for the plaintiff, 
with 300Z. damages. 
For excess So in an action — tried before Perrott, B., at the 

ment. Exeter Assizes in 1763, which was brought against 

the officers of the Devon militia, for inflicting 1000 
lashes on the plaintiff, in consequence of the sen- 
tence of a court-martial awarding that punishment 
upon a charge of mutiny ; the only mutinous act 
being, that the plaintiff had written a letter to the 
colonel, which was not communicated to any one 
else, telling him that the men of the regiment were 
discontented — the jury gave 500Z. or 600Z. damages," 
and Heath, J., observed on this case, that it would 
follow, that if the plaintiff had died under the 
lashes, all the members of the court-martial would 
have been liable to have been hanged.' 

» 1 McArthur, 436. 

2 Cited by Heath, J., in Warden v. Bailey, 4 Taunt. 70. 

3 4 Taunt. 77. 
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The general conclusion to be drawn from these General 

, ^ conclusieu. 

cases, 18, that members of a court-martial are liable 
at common law for arbitrary acts done without juris- 
diction, as well as for transgressing the limits of their 
jurisdiction and awarding excess of punishment; 
but they are not liable for mere misapprehension, 
mistakes, or erroneous conclusions, whilst acting 
bond fide in the exercise of their official duty.^ 

In like manner the judge of an inferior court of No action 
record is not liable at common law in an action, jlS^^for 
for an erroneous jtidgmenty but he is answerable in an fSip^ent. 
action, /or an act done by his command and authority^ 
when he has no jurisdiction.^ 

No action of libel will lie against members of a The censure 
court-martial for reports appended to their sen- mMiiarnot 
tence, containing a censure on any of the officers *^*^®"*^^® 
concerned. This question was determined in JeJeyll 
y. Moore, 2 New. Eep. (Bos. & Pull.) 341. 

Captain Jekyll, of the 43rd Regiment, had pre- 
ferred certain charges against Colonel Stewart, 
which were tried by a general court-martial, pre- 
sided over by Sir John Moore. The court most fully 
and most honourably acquitted Colonel Stewart, 
and added the following remarks to their finding : — 
" The court cannot pass without observation the 
malicious and groundless accusations that have been 
produced by Captain Jekyll against an officer whose 
character has during a long period of service been 
so irreproachable as Colonel Stewart's, and the court 
do unanimously declare that the conduct of Captain 
Jekyll, in endeavouring to falsely calumniate the 

» Per Lord Mansfield, in Wall v. McNamara, 1 T. R. 536. 
3 Hwdden v. SmU\ U Q. B. R. 852. 
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character of his commandiDg officer, is most highly 
injurious to the service." Captain Jekyll contended 
that the foregoing passage formed no part of the 
matter submitted to the judgment of the court, 
and was therefore a libel on him. He accordingly 
brought his action upon these words against Sir 
John Moore ; but the Court of Common Pleas was 
of opinion, that no such action could be maintained, 
and Sir James Mansfield, C. J., observed, that 
*^in order to enable the court-martial to decide 
upon the charges submitted by the King, they must 
hear all the evidence as well on the part of the 
prosecution as of the defence, and after hearing 
both sides declare their opinion whether there be 
any ground for the charges. If it appear that the 
charges are absolutely without foundation, is the 
president of the court-martial to remain perfectly 
silent on the conduct of the prosecution, or can it 
be any offence for him to state that the charge is 
groundless and malicious P It seems to me that 
the words complained of in this case form part of 
the judgment of acquittal, and consequently no 
action can be maintained upon it." 

Thus, where the Commander-in-Chief directed a 
military Court of Inquiry to be held, to investigate 
the conduct of Lieut.-Col. Home, who afterwards 
sued the president of such court for a libel contained 
in his report transmitted to the Commander-in- 
Chief, in that it stated among other matters, 
" that the conduct of Lieut.-Col. Home does not 
appear to have been actuated by those high and 
delicate feelings of honour which in all transactions 
of life ought to influence an officer of his high rank 



103 

and reputation;" it was held, that such a report 
was a privileged communication, and properly re- 
jected as evidence at the trial.^ 

4, There are numerous instances, in which ac- Actions 
tions nave been brought against oiuoers for wrongful cers for acts 
acts, either done without authority, or in excess, or on duty. 
abuse of authority, in the course of their official 
duties. The locality in which the alleged wrong 
has been committed, is immaterial, as the liability 
of the defendant to be sued, depends on his being a 
subject of the Queen.^ The question in aU such 
cases, is, whether the act complained of be within 
the discretionary powers, and authority, which 
attach to an officer as incident to his situation ; if 
found to be within those limits, he is exempt. 

In trying the legality of acts done by officers, 
every intendment will be made in their favour, where 
their intentions shall appear on the evidence to have 
been upright, and their, motives free from the im- 
putation of cruelty, malice, or oppression.^ It is no 
answer to such an action, that the transaction in 
question has been previously the subject of a court- 
martial ; ^ but an officer is exempt from liability to 
be sued in respect of acts done in the execution of 
positive orders of a superior commanding officer : ^ 
as also for acts done by him in a hostile manner, in 
the name of the government which he serves, pro- 
vided those acts be either authorized by an actual 

ffome V. Bentinch, 2 B. & B. 162. 

Mostyn v. Fabrigaiy 1 Smith's Lea. Cas. 628 ; Duke of 
BruTmoick v. Kmg of Hanover^ tb, 565. 

3 Per Lord Mansfield, in Wall v. McNamara, 1 T. E. 530. 
* Warden v. BaUey, 4 Taunt. 67. 

Sodgkimon y. Finnie, 2 C. B. N. S. 415. 
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ment 



command, or ratified by a subsequent approval of 
the government ; to such acts the maxim respondeat 
superior seems to apply in its widest sense.^ 

The principles on which a court of justice is to 
determine whether an illegal excess of punishment 
has been inflicted by an officer, are clearly laid 
down by Lord Mansfield in Wall v. McNamara^ 
1 T. E. 536. That was an action brought by the 
plaintifi*, as captain in the African corps against the 
defendant, as Lieutenant-Governor of Senegambia, 
for imprisoning him for nine months at Gambia in 
Africa. Governor McNamara justified the impri- 
sonment under the Mutiny Act, for disobedience of 
orders. At the trial it appeared, that the imprison- 
ment of Captain Wall, which at first was legal, 
namely, for leaving his post without leave from his 
superior officer, though in a bad state of health, was 
aggravated with many circumstances of cruelty. 
Lord Mansfield, in summing up said : " In trying 
the legality of acts done by military officers in the 
exercise of their duty, particularly beyond the seas^ 
where cases may occur without the possibility of 
application for proper advice, great latitude ought 
to be allowed, and they, ought not to suffer for a slip 
of form, if their intention appears by the evidence 
to have been upright ; it is the same, as when com- 
plaints are brought against inferior civil magistrates, 
such as justices of the peace, for acts done by them 
in the exercise of their civil duty ; there the princi- 
pal inquiry to be made, by a court of justice, is, how 
the heart stood P And if there appears to be 



1 Bwrmi y. Dtnmcmy 2 Exch. 167. 1 Smith's Lea. Ca. 566. 
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nothing wrong there, great latitude will be allowed 
for misapprehension or mistake. But on the other 
liand, if the heart is wrong, — if cruelty, malice, and 
oppression appear to have occasioned, or aggravated 
the imprisonment or other injury complained of, 
they shall not cover themselves with the thin veil 
of legal forms, nor escape, under the cover of a jus- 
tification the most technically regular, from that 
punishment which it is your province and your duty 
to inflict on so scandalous an abuse of public trust. 
It is admitted that the plaintiff was to blame in 
leaving his post. But there was no enemy — no 
mutiny— ^no danger — his health was declining, and 
he trusted to the benevolence of the defendant to 
consider the circumstances under which he acted. 
But supposiijg it to have been the defendant's duty 
to call him to a military account for his misconduct, 
what apology is there for denying him the use of 
the common air in a sultry climate, and shutting 
him up in a gloomy prison, when there was no pos- 
sibility of bringing him to a trial for several months, 
there not being a sufficient number of officers to 
form a court-martial P These circumstances, inde- 
pendent of the direct evidence of malice, as sworn 
to by one of the witnesses, are sufficient for you to 
presume a bad, malignant motive in the defendant, 
which would destroy his justification, had it even 
been within the powers delegated to the defendant 
by his commission." ^ 

Smnton v. Molloy, 1 T. R. 637, is a case in which For iUegai 
there was an illegal exercise of authority without autiiarity. 

^ The jury found for the plaintifT— damages £1000. 

p 8 
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any improper motive on the part of the defendant. 
That was an action of false imprisonment brought by 
the plaintiff as purser of the " Trident" man-of-war 
against the defendant, who was his captain. Captain 
Molloy pleaded a justification for a supposed breach 
of duty. But it appeared in evidence that he had 
imprisoned Mr. Swinton for three days, without 
inquiring into the matter, and had then released 
him on hearing his defence. Lord Mansfield said, 
" that such conduct on the part of the defendant 
did not appear to have been a proper discharge of 
his duty, and therefore that his justification had 
failed him under the discipline of the navy. But 
suppose that Captain Molloy, instead of releasing 
the plaintiff on hearing his defence, had kept him 
confined till he came to England, asd had then 
made a charge against him in order to justify him- 
self, the same policy which suffered an action of 
false imprisonment for the incautious, though 
upright conduct of the defendant, would have sup- 
ported an action on the case founded on cool 
deliberate malice and injustice, not covered by a 
pretence of discipline." 
Foraniiiegai JSannafordY, Sunn, 2 C. & P. 148, was of some- 
what similar import. The plaintiff was the master, 
and the defendant the captain of the '* Tweed " 
ship of war ; Captain Hunn directed Mr. Hannaford 
to sign a set of orders which he had made for the 
management of the ship's crew. The master con- 
ceiving that some of them were at variance with 
the printed instructions for the regulation of the 
navy, did not feel justified in obeying the captain's 
directions without first remonstrating, which he did 
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bj letter to the captain; whereupon the master 
was arrested in the presence of the whole ship's 
company. 

The action was for false imprisonment. The 
defendant pleaded, among other pleas, that he put 
the plaintiff under arrest — for disobedience to his 
orders as his superior officer — for contempt to him 
personally — and for quarrelling with a certain supe- 
rior officer — in order that he might be brought to 
trial by a court-martial. The sentence of the court- 
martial was not pleaded as an estoppel; and it 
appeared in evidence that the court-martial was 
of opinion that it could not decide, for reasons 
assigned, on the charges specified in the above 
pleas. 

Abbott, C. J., held ^^ that the questions for the 
jury were, whether the defendant did not put the 
plaintiff under arrest for the charges alleged in the 
pleas, and that the truth of those charges was to 
be inquired of by the jury." And, in summing up, 
he asked the jury " whether they were of opinion 
that the first arrest took place on the writing of 
the letter as to signing the orders, and whether the 
writing such letter was an act of disobedience P " 
The jury found that it was not, and returned a 
verdict for the plaintiff — damages ^00. 

Qrmt V. Shard, 4 Taunt. 85, was an instance of *\r abuse of 

' ' ^ authority. 

wanton abuse of authority. That was an action for 
an assault. The defendant was an officer as well 
as the plaintiff. The plaintiff was directed to give 
a military order ; he sent two persons, and they 
failed. The defendant said, '^ What a stupid person 
you are," and twice struck him ; and although the 
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circumstances occurred at G-ibraltar, and in the 
actual execution of military service, it was held the 
action lay. 

In Warden v. Bailey, 4 Taunt. 67, it was held 
that an action of trespass lay for an inferior officer 
against his superior officer, who imprisoned him for 
disobedience to an order made under colour, but 
not within the scope of military authority, although 
the imprisonment was followed by a trial by court- 
martial. 

The observations of Mansfield, C. J., in this case 
show, that litigation beetwen officers on account of 
acts done in the course of their official duties is 
looked upon with no favour by courts of law, and 
is to be discouraged on every consideration of pubHc 
policy. He says : " All disputes respecting the 
extent of military discipline are greatly to be de- 
precated, especially in time of war ; they are of the 
worst consequence, and such as no good subject 
will wish to see discussed in a civil a<;tion ; thev 
ought only to be the subject of arrangement among 
military men." 

The courts will show the utmost latitude in con- 
sidering the effect of orders issued in the heat of 
bafctle, where obedience, and instant obedience, is 
necessary. Thus it was said by the court in JBarms 
V. Keppel, 2 Wils. 318, " flagrante bello the com- 
mon law has never interfered with the army ; inter 
arma silent leges." 

. No action can be maintained against a superior 
officer for malicious prosecution before a court- 
martial unless the superior court should be of 
opinion that there was want of probable cause on 
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the part of such officer in bringing the plaintiff to 
trial before the court-martial. The mere fact of an 
acquittal by the court-martial is not sufficient proof 
of want of probable cause for the prosecution. 

This point was determined in Sutton v. Johnstone, 
1 T. E. 544.* 

It appeared that Captain Sutton was captain of 
the " Isis," one of a squadron under the command 
of Commodore Johnstone, which was attacked by a 
French squadron under Admiral Suf&ein, whilst 
lying in Port Praya roads in 1781. After the 
action, the commodore ordered the commanders of 
the ships of his squadron to cut or slip their cables, 
and put to sea after the French ; part of the charge 
against Captain Sutton was for disobedience ot 
orders in not slipping the cable of the " Isis '* imme- 
diately after he got on board ; and the court-martial 
found that Captain Sutton was justifiable in not 
immediately cutting or slipping the cable after his 
getting on board. 

The judgments of Lord Mansfield and Lord 
Loughborough in the Court of Error ^ are specifi- 
cally directed to this part of the case : " The ques- 
tion then tried by the court-martial was, whether 
the plaintiff was justified in not obeying by phy- 
sical impossibility ? !N^ow there cannot be a ques- 
tion more complicated. It involves the precise 
point of time ; the state of the wind ; the state of 
the ship ; the position of both fleets. It requires 
great skill in navigation. There is no question 
likely to create a greater variety of opinions." 

^ See also Warden t. Bailey^ 4 Taunt. 88. 
« 1 T. R. 646. 
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In the printed notes of my Lord Chief Baron's 
argument upon granting a new trial, his Lordship 
says, " that all the sea officers, those examined for 
the plaintiff, as well as those who were examined 
for the defendant, swore they should have held 
themselves bound to obey the orders given, if they 
had been in the situation in which the plaintiff 
was." 

" Under all these circumstances, it being clear 
that the orders were given, heard, and understood : 
that in fact they were not obeyed ; that, by not 
being obeyed, the enemy were enabled the better 
to sail off; that the defence was an impossihility to 
obey — a most complicated point — under all these 
circumstances we have no difficulty in giving our 
opinion, that, in law, the commodore had a probable 
cause to bring the plaintiff to a fair and impartial 
trial. This prabable cause goes to both parts of 
the charge ; the disobedience, and obstructing the 
public service." Judgment passed in favour of the 
defendant. 
Memorial No proceeding for libel can be maintained 

S^ces against any person belonging to the navy in 
ijot^action. ^^p^^^ ^f ^ memorial for redress of grievances, 

(whatever imputations it may contain on the con- 
duct of superior officers in the exercise of their 
duty),* provided it be laid before the proper 
superior authority. Thus in JS. v. Baillie^ 
B. E. 80 Geo. 3 ; Holt's N. P. Rep. 812, n., 
where the defendant, being deputy-governor of 
Greenwich Hospital, compiled and wrote a large 

1 See NaTal Dis. Act, 8. 83. 
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volume, of which he printed several eopies, con- 
taining an account of the abuses of the hospital, 
and treating the character of many of the officers 
of the hospital (who were public officers), and 
Lord Sandwich in particular, the then Pirst Lord of 
the Admiralty, with much asperity. He distri- 
buted the copies to the governors of the hospital 
only; but it did not appear that he had given 
a copy to any other person. On a rule for 
an information for this libel. Lord Mansfield 
observed, " that this distribution of the copies to 
the persons only who were from their situations 
called on to redress grievances, and had from 
their offices competent power to do it, was not 
a publication sufficient to warrant a criminal 
information." 

But an officer in the navy has no right to make Reports to 

, be made to 

communications upon subiects with which he Royernment 

. . . only. 

becomes acquainted in his professional capacity, 
except to the government. Thus in Sartoood v. 
Oreen, 3 C. & P. 141, where the plaintiff was the 
master of the " Jupiter" transport ; and the defen- 
dant, a lieutenant in the navy, acting as govern- 
ment agent on board, wrote a letter to the secretary 
at Lloyd's, imputing to the plaintiff misconduct, 
and incapacity in the management of the ship. The 
defence was, that the letter was a privileged com- 
munication. But Lord Chief Justice Best was of 
opinion " that if the defendant, instead of writing 
to Lloyd's, had written to the navy board, then it 
would have been impossible to maintain any action 
against him, unless it could he shown that his state- 
ments were false to his knowledge. An officer of 
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the navy is to make no communications, but to 
his employers.* 

Such are* the results of the reported cases in the 
courts at Westminster; but officers ought never 
to measure the conduct of each other by the nice 
rules of legal discrimination. 

The comments of Lords Mansfield and Lough- 
borough on such actions are pregnant with wisdom.^ 
Naval courts " Commaudors, in a day of battle, must act upon 
proper tri- delicate suspicions ; upon the evidence of their own 
narjd men. ^7® > ^^^J ^^^^ givc desperate commands ; they 
must require instantaneous obedience. In case of 
a general misbehaviour, they may be forced to 
suspend several officers, and put others in their 
places. 

" A military tribunal is capable of feeling all these 
circumstances, and understanding that the first, 
second, and third ^art of a soldier is obedience. 
But what condition will a commander be in, if, 
upon the exercising of his authority, he is liable to 
be tried by a common law judicature ? 

" The relaxation and decay of discipline in the 
fleet has been severely felt. Upon an unsuccessful 
battle there are mutual recriminations, mutual 
charges, and mutual trials. The whole fleet take 
sides with great animosity. Party prejudices mix; 
If every trial is to be followed by an action, it is 
easy to see how endless the confusion, how infinite 
the mischief, will be. 

" The person unjustly accused is not without his 

1 On the Law of Libel. See ffoare v. Silverlock, 9 C. B. 20 ; 
Earl of Lucan v. Smithy 26 L. J. Exch. 94. 
' StUton T. JohnstonCy 1 T. R. 550. 
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remedy. He has the properest among military 
men. Eeparation is done to him by an acquittal. 
And he, who accused him unjustly, is blasted for 
ever, and dismissed the service." 



114 



CHAPTER IX. 

OF NAVAL OFFENCES, AND THE ARTICLES OF 
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The honor of the navy, the mutual obligations 
of officers and seamen, the discipline necessary for 
the control of bodies of armed men, are binding 
alike on all aboard a man-of-war ; they comprehend 
duties, which have no corresponding place in civil 
life ; the breach of these duties involves offences, 
which do not fall under the ordinary criminal law. 
Such offences are exclusively naval, punishable by 
statute, and specified under the Articles of War. 

The Articles of War form the first part of the 
Naval Discipline Act, and in the treatment of this 
branch of the subject it will be convenient to follow 
the arrangement of the clauses in that Act. 

The first in the catalogue of naval offences is. 

Misconduct of officers in presence of the enemy. 

It is enacted by s. 2, that " Every flag officer, 
" captain, commander or officer commanding subject 
" to this Act who upon signal of battle, or on sight 
" of a ship of an enemy which it may be his duty to 
" engage, shall not, 

" (1.) Use his utmost exertion to bring his ship 
into action ; 
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** (2.) Or shall not during such action, in his 
own person and according to his rank, 
encourage his inferior officers and men 
to fight courageously ; 
" (8.) Or who shall surrender his ship to the 
enemy when capable of making a suc- 
cessful defence, or who in time of action 
shall improperly withdraw from the 
fight, 
" shall, if he has acted traitorously, suffer death ; if 
*' he has acted from cowardice, shall suffer death, or 
'^ be imprisoned, and be also dismissed with disgrace 
" from Her Majesty's service ; and if he has acted 
" firom negligence, or through other default, he shall 
** be dismissed from Her Majesty's service, with or 
" without disgrace, or shall suffer such other punish- 
'* ment as is hereinafter mentioned.*' 

By 8. 3, that " Every officer subject to this Act Peuaity for 
" who shall forbear to pursue the chase of any enemy, suing the 
" pirate, or rebel, beaten or flying, or shall not relieve of not 
" and assist a known friend in view to the utmost of friend in ' 
" his power, or who shall improperly forsake his 
*' station, shall, if he has therein acted traitorously, 
" suffer death ; if he has acted from cowardice, suffer 
" death or such other punishment as is hereinafter 
" mentioned ; ^ if he has acted from negligence, or 
** through other default, shall be dismissed from 
" Her Majesty's service, with disgrace, or shall 
'' suffer such other punishment as is hereinafter 
" mentioned." 

The corresponding article (12) in the Articles of 

^ Any pnnishment inferior in degree to death, under a. 45. 



view. 
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War of 1749 prescribed death, and left np alter- 
native to the discretion of the court ; under it 
Admiral Byng was executed in 1757, for not doing 
his utmost to destroy the ships of the French, 
which it was his duty to have engaged ; though the 
members of the court-martial unanimously acquitted 
him of any imputation of cowardice, or disaffection. 
The extreme severity of this article was mitigated 
by 19 Geo. 3, c. 17, s. 3, which enabled a court- 
martial to inflict a discretionary punishment. 

The motive of the officer charged is now carefully 
distinguished under the above sections, and the 
punishment of death limited to traitorous or 
cowardly conduct ; even in the latter case a power 
is given to mitigate the penalty. Where there is 
no criminality of motive, but a want of conduct on 
the part of an accused officer, which may have 
rendered him liable to any of the above charges, 
every such offence, whether arising from careless- 
ness, ignorance, unskilfulness, or any omission of 
duty, is included in the terms " negligence, or other 
default." To substantiate charges under these 
provisions, all the circumstances connected with 
the transaction must be put in evidence ; but in 
addition to these, proof will often be required on 
the issue, whether it was the duty of the accused 
to have followed a given course in a given con- 
juncture : this is matter of opinion, and to deter- 
mine the point, officers of experience and judgment 
who were present, must be called to give their 
opinion as skilled witnesses.^ In all such cases the 

1 See post, 226. 
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questions should be pointed with the greatest 
precision, and the nicest discrimination exercised in 
weighing the value of the testimony. 

The scale of punishment according to the discre- Scale of 
tion of the court is, as regards imprisonment, provided ment. 
for by s. 46 (No. 7), and as regards other punish- 
ments by 8. 45 (Nos. 5, 6, 7, 8, 10) and s. 46 (No. 6). 

The 4th and 5th sects., although including oflGi- 
cers, are principally applicable to the misconduct 
of subordinate officers and men in presence of the 
enemy, 

" S. IV.- "When any action or any service is com- Penalty for 
" manded, every person subject to this Act who shall dfscour^g 

ct J. J 1 J* lA 'J J.* the service, 

" presume to delay or discourage the said action or or deserting 
« service upon any pretence whatsoever, or in the pre- ^^ p^*' *'' 
" sence or vicinity of the enemy shall desert his post 
" or sleep upon his watch, shall suffer death, or such 
" other punishment as is hereinafter mentioned. 

" S. V. Every person subiect to this Act, and not Penalty for 

., ,. T n* 1 in !• misconduct 

" being a commanding omcer, who shall not use his of subordi- 

" utmost exertions to carry the orders of his superior and men in 

" officers into execution when ordered to prepare for ^ ^^^' 

<* action, or during the action, shall, if he has acted 

" traitorously, suffer death ; if he has acted from 

" cowardice shall suffer death, or such other punish- 

" ment as is hereinafter mentioned ; and if he has 

" acted from negligence, or through other default, 

" be dismissed from Her Majesty's service, with 

" disgrace, or suffer such other punishment as is 

" hereinafter mentioned." 

The observations on the evidence necessary to Soaie of 
support charges founded on ss. 2 and 3, bear S^t 
equally upon these sections. Punishment under 
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8. 4 may be inflicted accordiDg to the scale enume- 
rated in s. 45, at the discretion of the court, 
subject to the limitations of ss. 46 and 48. Punish- 
ment under s. 5 is provided for, where the offender 
" has acted from cowardice," in the same manner ; 
if he be convicted of having " acted from negli- 
gence, or through other default," he will be liable 
to punishment according to the scale in s. 45 
(Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 3, 
6, 7) ; or if a petty, or non-commissioned ofiScer, 
or man, he may be punished summarily by the 
provisions of s. 49. 

Oommtmications mth the jEnemy, 



Penalty for 
spies. 



Scale of 
puuish- 
meut. 



" 8. VI. All spies for the enemy shall be deemed 
" to be persons subject to this Act, and shall suffer 
" death, or such other punishment as is hereinafter 
" mentioned ;'' namely, any of the inferior punish- 
ments according to ss. 45 <& 46. 

By 8. 42 all armed rebels, armed mutineers, and 
pirates are included in the term " enemy." 

It is to be observed, that under s. 6, all spies for 
the enemy, whether civilians, British subjects, or 
foreigners, without any exception of person or place 
(provided the offence be committed within the juris- 
diction pointed out in s. 39), may be tried and 
punished by courts-martial. Great objections were 
made, though without success, in the debate of 1749, 
to the introduction of a similar article of war, in 
the repealed Act of 22 Geo. 2, c. 33. The liberty 
of the subject was declared to be in danger, and the 
best lord in the kingdom liable to be tried, and 
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condemned to die by a court-martial.* The true 
answer to objections of this character is, that no 
practical wrong has occurred in the working of the 
law, which has now subsisted in the same form for 
more than a century. It is obvious that the cap- 
ture of a spy would be nugatory, unless he could 
be tried at once ; and the provisions of s. 46 (Nos. 1, 
2, 3), afford ample safeguards against the precipi- 
tate infliction of capital punishment. 

" S. VII. Every person subject to this Act who Penalty for 

, , , , oorrespond- 

" shall traitorously hold — ing. &c., 

" (1.) Correspondence with or shall give intelU- enemy. 

gence to the enemy ; 
"(2). Or fail to make known to the proper 
authorities any information he may have 
received from the enemy ; 
" (3.) Or who shall relieve the enemy with any 
suppHes, 
'' shall suffer death, or such other punishment as is 
" hereinafter mentioned." 

The punishment may be varied according to the Scale of 

prOVlSlOnS OI SS. 45, 4Di ment. 

" S. VIII. Every person subject to this Act who Penalty for 
" shall, without any treacherous intention, hold any wmmunica- 
« improper communication with the enemy, shaU be tl^^j. 
" dismissed from Her Majesty's service, or shall 
^' suffer such other punishment as is hereinafter 
" mentioned." 

This is a new enactment to prevent any im- 
proper communication with the enemy, such as 
might be subversive of good discipline, or in any 

I'ParL Hiat. 1749. 
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Scale of 
punish- 
ment. 



Penalty for 
abandoning 
post, &c. 



Scale of 
punish- 
ment. 



respect detrimental to the public service, though 
the intention of the offender be not treacherous, 
and his fidelity unimpeached. 

Punishment may be varied under s. 45 (Nos. 6, 
7, 8, 9, 10, 11), or inflicted summarily under s. 49, 
on petty, non-commissioned officers, and men. 

i 

Neglect of Duty, 

" S. IX. Every person subject to this Act who 
" shall desert his post or sleep upon his watch, or 
" negligently perform the duty imposed on him, 
" shall be dismissed from Her Majesty's service, 
" with disgrace, or shall suffer such other punish- 
" ment as is hereinafter mentioned." 

Punishment may be varied according to s. 45 
(Nos. 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 6, 7, 
8), or inflicted summarily under s. 49, on petty, 
non-commissioned officers, and men. 



Mutiny. 

Penalty for " S. X. Where mutiny is accompanied by vio- 
Xi^ce!"*^ " lence, every person subject to this Act who shall 
"join therein shall suffer death, or such other 
" punishment as is hereinafter mentioned ; and 
" every person subject to this Act who shall not use 
" his utmost exertions to suppress such mutiny 
" shall, if he has acted traitorously, suffer death, 
" or such other punishment as is hereinafter men- 
" tioned j if he has acted from cowardice, shall 
" suffer penal servitude, or such other punishment 
"as is hereinafter mentioned j if he has acted 
" from negligence he shall be dismissed from Her 
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" Majesty's service, with disgrace, or suffer such 
" other punishment as is hereinafter mentioned. 

" S. XI. Where a mutiny is not accompanied by Penalty for 

•^ ^ r J mutiny not 

" violence, the ringleader or ringleaders of such accompa- 

' ° ° . nied by acts 

" mutiny shall suffer death, or such other punish- of violence. 

" ment as is hereinafter mentioned ; and all other 

" persons who shall join. in such mutiny, or shall 

" not use their utmost exertions to suppress the 

" same, shall suffer imprisonment, or such other 

" punishment as is hereinafter mentioned." 

Punishment, when the offender is convicted of the Scale of 

. . punisn- 

capital offence, may be varied according to any "No. «nent. 
of the scale, in ss. 46 and 46: when convicted of neg- 
ligence only, punishment may be varied according to 
the scale in s. 45 (Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11), and 
s. 46 (Nos. 6, 7 and 8) ; when under the last clause 
of s. 11, any punishment inferior in degree to im- 
prisonment may be awarded. 

Mutiny implies resistance on the part of the Mutiny. 
mutineer to the authority of his superior officer, 
accompanied by an intention to carry out his object 
if opposed, by violence.^ This crime has not been 
defined by any statute ; and it has been doubted 
whether a single person, unaided by any accessory, 
can be guilty of the offence. 

It may be considered clear that such a person 
would not fall under the provisions of this Act ; 
for the words " every person who shall ^om therein " 
in the 10th, and " all other persons who shall join 
in such mutiny " in the 11th sections, necessarily 

I **To mutmy : to rise against authority, to make insurrec- 
tion."— Johns. Diet. The " Lima," 3 Hagg. Adm. R. 346— 
360-2. 

a 
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imply tbat tTiere must he more than one person 
engciged to constitute a state of mutiny. By com- 
paring the I7tli with the 10th and 11th sections, 
a reasonable inference may be drawn of the meaning 
of the term " mutiny." 

Mutiny must be something greater than in* 
subordination which is declared to exist (s. 17) 
" when any person shall wilfully disobey any law- 
ful command of his superior officer, or shall use 
threatening or insulting language, or behave 
with contempt to his superior officer." Mutiny 
may either be " accompanied by violence "or " not 
accompanied by violence," (ss. 10 and 11). 

Mutiny * may, therefore, be defined to be a com- 
bination of two or more persons to rise against the 
authority of their superior officer, and effect their 
purpose (be it what it may) by resistance, either 
active or passive. 

The crime of mutiny in many respects partakes 
of the nature of conspiracy,* and the same descrip- 
tion of evidence will be requisite in support of the 
charge in either case. 

The first fact to be proved is the mutiny; 

^ Mutiny is tlixis defined in the French code — "Sont consi- 
d6r^ comme en 6tat de r6volte, et punis de mort : 1. Les 
marins, ou militaires de raTm6e de mer, sons les armes qai, 
reunis au nombre de quatre an moins et agissant de concert, 
refusent, d. la premiere sommation, d'ob^ir aux ordres de lenrs 
chefs : 2 . Les individas au service de la marine ou embarqui§s 
sur un b&timent de T^tat qui, reunis au nombre de quatre au 
moins, se livrent d, des violences en faisant usage d'armes, et 
refusent d, la voix des chefs, de se disperser, ou de rentrer dans 
I'ordre. N^anmoins, dans tons les cas pr^vus par le present 
article, la peine de mort n'est inflig^e qu^aux instigateurs, ou aux 
chefs de la r^volte, et au marin, ou militaire le plus elev6 en 
grade." — Code Justice Militaire pour TArmee de Mer. Art. 292. 

2 See Archb. Cr. Law, 674, and the cases collected there. 
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secondly, Evidence must be given to connect the 
prisoner with it ; and, lastly, If it be intended to 
give in evidence against the prisoner the acts of 
any other person, you must show that such person 
was also engaged in the same mutiny, and that the 
act was done in furtherance of the common design. 

This offence is necessarily aggravated in pro- 
portion to the violence of the mutineers ; conse- 
quently there is a very proper modification of 
punishment to be awarded to the general body of 
offenders when the mutiny is unaccompanied with 
violence ; but the ringleaders are excepted, for a 
deeper guilt always attaches to those who instigate 
and head a mutiny. 

Any mutiny, or attempt to mutiny, is subversive 
of all discipline, and, if not immediately repressed, 
destructive of the interests of the service ; hence 
criminality, and corresponding penalties are at- 
tached not only to the actual mutineers, but to 
every person subject to naval authority, who does 
not use his utmost exertions in the suppression 
of mutiny ; but the motives of inactive by-standers 
are to be discriminated accurately, and punish- 
ment awarded in proportion to the guiltiness of 
intention which shall have governed their conduct. 

" S. XII. Every person subject to this Act who peuaity tor 

" shall endeavour to seduce any other person sub- SutVny . 

" ject to this Act from his duty or allegiance to Her 

" Majesty, or endeavour to incite him to commit any 

** act of mutiny, shall suffer death, or such other 

" punishment as is hereinafter mentioned ;" namely, 

any punishment inferior in degree to death, under 

ss. 45 and 46. 

o 2 
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Penalty for 
civilians 
endeavour- 
ing to seduce 
from alle- 
ffiance. 



Penalty for 

making 

mutinous 

assemblies 

or uttering 

seditious 

words. 



" S. XIII. Every person, not otherwise subject 
" to this Act, who, being on board any ship of Her 
" Majesty, shall endeavour to seduce from his duty 
" or allegiance to Her Majesty any person subject 
" to this Act, shall, so far as respects such offence, 
" be deemed to be a person subject to this Act, and 
" shall suffer death or such other punishment as is 
" hereinafter mentioned ;" namely, any punishment 
inferior in degree to death under ss. 45 and 46. 

It is to be observed, that the jurisdiction of 
courts-martial is limited by this section to such 
civilians as shall be actually on board some one of 
Her Majesty's ships at the time of the commission 
of the offence. If civilians are found on shore or 
elsewhere " endeavouring to seduce persons serving 
in Her Majesty's forces by sea and land from their 
duty and allegiance to Her Majesty, and to incite 
them to mutiny and disobedience," they may, if 
the offence be committed on the high seas, or in 
any part of England, be indicted in the ordinary 
criminal courts of assize for any county, and 
punished under the provisions of 37 Geo. 3, c. 70, 
revived by 57 Geo. 3, c. 7, and 7 Will. 4, & 
1 Vict. c. 91. 

" S. XIV. Every person subject to this Act who 
" shall make or endeavour to make any mutinous 
" assembly, or shall lead or incite any other person 
" to join in any mutinous assembly, or shall utter 
" any words of sedition or mutiny, shall suffer penal 
" servitude,^ or such other punishment as is herein- 
" after mentioned;" namely, any punishment in- 



* See 8. 46, Nos. 4, 5. 
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ferior in degree to penal servitude under ss. 45 and p^fg^f 
46, or summary punishment under s. 49, if a petty, °**°** 
non-commissioned officer, or man. 

" S. Xy . Every person subject to this Act who Penalty for 

^ '■ '* , concealing 

" shall wilfully conceal any traitorous or mutinous ^7 traitor- 

*1 , '' , , 0U8 or muti- 

" practice or design, or any traitorous or mutinous nous prac- 
" words spoken against Her Majesty, or any words, or words. 
" practice, or design tending to the hindrance of 
" the service, shall suffer penal servitude, or such 
" other punishment as is hereinafter mentioned;" 
namely, any punishment inferior in degree to penal 
servitude, under ss. 45 and 46, or summary punish- scale of 
ment under s. 49, if a petty, non-commissioned ment. 
officer, or man. 

" S. XVI. Every person subject to this Act who Penalty for 
" shall strife© or offer to strike or use any violence or oflfering 
" against his superior officer, being in the execution superior 
" of his office, shall be punished with death, or such ^ ^^' 
" other punishment as is hereinafter mentioned ; 
" and every person subject to this Act who shall 
" strike or offer to strike or use any violence against 
" his superior officer, not being in the execution of 
" his office, shall be punished with penal servitude,* 
" or such other punishment as is hereinafter men- 
" tioned ;" namely, any punishment inferior in Scale of 
degree to penal servitude under ss. 45 and 46. If ment. 
the offender under the latter part of the sec- 
tion be a petty, non-commissioned officer, or 
man, he may be punished summarily under s. 49. 
The word superior officer includes all officers, ex- 
tending to petty and non-commissioned officers 

^ See s. 46, Nos. 4, 5. 
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(s. 76). The question whether the superior officer is 
in the execution of his office, must depend upon the 
facts of each particular case, but according to the 
opinion of the law officers of the Crown, it ought to 
receive a liberal interpretation from the members 
of the court-martial. "Where the prisoner was charged 
with striking the surgeon of his ship, they were of 
opinion, " that in the absence of any facts to lead 
to a contrary conclusion, they are disposed to con- 
sider that an officer on board the ship to which he 
belongs, or employed in any service out of the ship, 
to which he has been ordered by his superior in 
command, would be considered in the execution of 
his duty." ^ 

Insubordination, 



Penalty for 
disobe- 
dience or 
using 

threatening 
language to 
superior 
officer. 



SciUe of 
punish- 
ment. 



" S. XVn. Every person who shall wilfully dis- 
" obey any lawful command of his superior officer, 
" or shall use threatening or insulting language or 
" behave with contempt to his superior officer, shall 
" be punished with dismissal from Her Majesty's 
" service, with disgrace, or suffer such other punish- 
" ment as is hereinafter mentioned." 

Punishment may be varied according to s. 45 
(Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 6, 
7, 8) ; or if the offender be a petty, non-commis- 
sioned officer, or man, punishment may be inflicted 
summarily under s. 49 ; the word " superior officer " 
includes all officers, petty, and non-commissioned 
officers (s. 76). 



^ Joneses casCf 1842, Admir. Bee. 
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« S. XVIII. Every person subject to this Act ^^^l^^ii^J. 
" who shall quarrel or fight with any other person, fj^-;.®^^^"^ 
" whether such other person be or be not subject to speech or 

, . gestures. 

" this Act, or shall use reproachful or provoking 
" speeches or gestures tending to make any quarrel 
" or disturbance, shall suffer imprisonment or such 
" other punishment as is hereinafter mentioned." 

Punishment may be varied according to s. 45 scale of 
(Nos. 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 7, 8), Sint.^" 
or inflicted summarily under s. 49, on a petty, non- 
commissioned officer, or man. 

Desertion and Absence without Leave, 

** S. XIX. Every person subject to this Act who Penalty for 
« shall absent himself from his ship or from the ^"""'''"'^ 
" place where his duty requires him to be, without 
" any intention of returning to such ship or place, 
" or who shall at any time and under any circum- 
*' stances when absent from his ship do any Act > 
" which shows that he has not any intention of re- 
" turning to such ship or place, shall be deemed to 
" have deserted, and shall be punished accordingly ; 
" that is to say, 

" (1.) If he has deserted to the enemy he shall 
be punished wijbh death, penal servitude, 
or such other punishment as is herein- 
after mentioned ; 
" (2.) If he has deserted under any other circum- 
stances he shall be punished with penal 
servitude or such other punishment as 
is hereinafter mentioned ; 
*' and in every such case he shall forfeit all pay, head 
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ment. 
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" money, bounty, salvage, prize money, and allow- 
" ances that have been earned by him, and all annui- 
*^ ties, pensions, gratuities, medals, and decorations 
« that may have been granted to him, and also all 
" clothes and effects which he may have left on board 
" the ship or at the place from which he has deserted, 
" unless the tribunal by which he is tried shall other- 
" wise direct." 

Punishment may be varied under ss. 45, 46, and 
48 ; or if the offender be a petty, non-commissioned 
officer, or man, and be convicted under No. 2, he 
may be punished summarily by s. 49. 

"S. XX. Every person subject to this Act who 
" shall endeavour to seduce any other person sub- 
" ject to this Act to desert shall suffer imprisonment, 
" or such other punishment as is hereinafter men- 
" tioned." 

Punishment may be varied according to s. 45 
(Nos. 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 7, 8), 
or inflicted summarily, s. 49, in case the offender 
be a petty, non-commissioned officer, or man. 

Desertion to the enemy has always been deemed 
a crime of most heinous import among military 
nations, both in ancient and modern times ; desertion 
is the betrayal of the State. By the Athenians and 
Eomans it was punished with death.* It is a 
capital crime under the French code of maritime 
law.^ 

Desertion was made a capital felony by many old 
Acts in the English Statute Book (viz., 18 Hen. 6, 



1 1 Mc Arthur, 63 ; 1 Bl. Comm. 415. 

2 Code de Just. Mar. art. 316. 
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c. 19, 2 & 3 Edw. 6, c. 2, 6 Eliz. c. 6) ; they have 
all now fallen into disuse, as well because the 
manner of retaining soldiers and seamen therein 
referred to is no longer adopted, as because, since 
the specific enactments of military law, a more com- 
pendious and convenient system of coercion has 
been in force.* 

A simple test is now provided by the Naval 
Discipline Act in proof of desertion ; for in order 
to complete the offence, there must be absence on 
the part of the offender, from his ship, or duty, 
without any intention of returning. In estimating 
the real intention of the prisoner, the conclusion 
must be founded on a careful consideration of his 
conduct and declarations, according to the plain 
fundamental rule that a man's motives and inten- 
tions are to be inferred from the means which he 
uses, and the acts that he does. 

"Where upon a charge of desertion under 22 Qcqo. 
2, c. 33, s. 16, it appeared that two seamen of 
H. M. S. " Duke of WeUington " had leave of 
absence, and during their leave signed articles 
in London to join a merchant vessel to go a distant 
voyage, and obtained advance notes for wages 
from this merchant ship, and got the notes cashed : 
proof of these facts was considered good evidence 
of intention to desert.^ 

" S. XXI. Every officer in command of any ship Penalty for 
" of Her Majesty who shall receive or entertain any Tdi^JeJten ^ 
" deserter from Her Majesty's military or naval 

1 1 Russ. 98. 
^ CdlM ease, Admir. Rec. 28, No. 3. 

o 3 
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ment. 



Apprehen- 
sion of 
deserters. 



*' forces, after discoyering him to be a deserter, and 
'* shall not, with all convenient speed, in the case of 
" a deserter from Her Majesty's naval forces, give 
" notice to the commanding officer of the ship to 
" which such deserter belongs, or, if such ship is at 
" a distance, to the Secretary of the Admiralty or to 
" the commander-in-chief, or, in case of a deserter 
" from Her Majesty's military forces, give notice to 
" the Secretary of War or the commanding officer 
" of the regiment to which such deserter belongs, 
" the officer so offending shall be dismissed from 
*^ Her Majesty's service, or shall suffer such other 
*' punishment as is hereinafter mentioned." 

Punishment may be varied under s. 45 (Nob, 6, 
7, 8 and 10). 

Grreat facilities are given for obtaining the aid of 
the civil power in the apprehension of naval 
deserters under the following provisions of 10 & 11 
Vict. c. 62. 

" s. 9. Be it enacted, that it shall be lawful for 
the constable of any place where any person reason- 
ably suspected to belong to her Majesty's navy, and 
to be a deserter, or improperly absent from his 
duty, shall be found, or of any adjoining place, and 
if no such constable can be immediately met with 
to secure him, then for any person in Her Majesty's 
service, to apprehend, or cause such suspected 
person to be apprehended, and cause him to be 
brought before any justice in the United Kingdom, 
or in any of Her Majesty's dominions or territories, 
or in the territories under the government of the 
Uast India Company in or near such place, who 
shall examine such suspected person, and if by his 
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confession, or the testimony of one or more witness 
or witnesses, upon oath, or by the knowledge of 
such justice it shall appear that any person brought 
before him is a person belonging to Her Majesty's 
navy, improperly absent from his duty, such justice 
shall forthwith cause him to be conveyed to the 
nearest or most convenient public prison, and shall 
transmit an account thereof to the Secretary of 
the Admiralty, or to any commander-in-chief, or 
officer commanding any one of Her Majesty's ships 
or vessels, with a description of such person, and 
the name of the ship or vessel to which he shall or 
may be suspected to belong ; or if any such offender 
shall be apprehended by any person in Her M^esty's 
service, or shall be apprehended in the vicinity of 
any one of Her Majesty's ships or vessels in com- 
mission, then such justice shall order him to be 
taken on board any such ship or vessel, instead of 
committing him to prison; and in all cases the 
justice shall certify the name of the person, by 
whom the offender was apprehended, and such last 
mentioned person shall be entitled to a reward for 
such apprehension,^ according to the amount which 
is or may be established by the naval regulations or 
instructions for the time being in that behalf, or in 
case the apprehension shall bo under circumstances 
for which no reward is or may be established, the 
amount of such reward shall be any sum in the dis- 
cretion of the Lord High Admiral, or the said com- 
missioners, or of the officer commanding the vessel to 
which the deserter, or person who shall have been 

1 See Queen's Regs. *' Discipline," art. 23. 
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improperlj absent shall belong, not exceeding three 
pounds, and the reward shall in every case be paid 
and charged against the wages or pay of any such 
offender, and stopped out of the same ; and for 
every such information, commitment, or order and 
account as aforesaid, the clerk of the said justice 
may be entitled to a fee of two shillings and no more, 
and every gaoler, and other person into whose custody 
any such offender is committed, shall immediately, 
upon the receipt of him, pay such fee of two shillings, 
and also, upon the production of a receipt from 
the medical practitioner who may have been required 
to examine such suspected person, a fee of two 
shillings and six-pence, and such sums shall be re- 
paid to such gaoler or other person, and the same, 
together with six-pence for every day the offender 
shall be in his custody, which shall be paid to such 
gaoler or other person, shall be charged against the 
pay or wages of the offender, and every gaoler or 
other person having the custody of any such offender 
shall deliver him up to any person authorized to take 
charge of him by the Lord High Admiral, or the 
commissioners for executing the office of Lord High 
Admiral, or by any naval commander-in-chief, or 
the officer commanding any one of Her Majesty's 
ships or vessels, and any person so authorized 
shall convey him in safe custody on board any one 
of Her Majesty's ships or vessels in commission. . 
Fraudulent " s. 10. And be it enacted, that any person who 

confession t ^■l ^ , -, t ^^ 1. i/» -I t* 

of deser- shall voluutanly dehver himself up as, and confess 
himself to be a deserter from any one of Her 
Majesty's ships or vessels, or improperly absent 
from such ship or vessel, or who, while serving in 



tion 
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any of Her Majesty's forces, or the embodied 
militia, or the forces of the Ecut India Company, 
shall to any officer or non-commissioned officer 
thereof confess himself to be a deserter, as afore- 
said, or improperly absent as aforesaid, or who, 
upon being apprehended for any offence, shall in 
the presence of the justice confess himself to be a 
deserter, or improperly absent from his ship or 
vessel as aforesaid, and his statement shall not be 
true, he shall, if received into Her Majesty's naval 
service, be deemed in Her Majesty's navy, and be 
liable to serve and be detained therein as if he had 
voluntarily entered, or in case such person shall 
not be received into Her Majesty's navy, he shall, 
on conviction thereof before two justices of the 
peace, at, or near the place where he shall deliver 
himself up, or confess, or where he may at any 
time happen to be, be adjudged to be punished, 
if in England, as a rogue and a vagabond, and if in 
Scotland or Ireland, by commitment to some prison 
or house of correction, there to be kept to hard 
labour for any time not exceeding three months. 

" s. 11. And be it enacted, that every person penalty &»• 
who, by words or any other means whatever, shall peJ^^t? 
persuade any person in Her Majesty's navy to aSent^^ 
desert or improperly absent himself from his duty, f^^^J^tf® 
shall forfeit and pay the sum of twenty pounds for 
every such act ; and every person who shall assist 
or procure any person in Her Majesty's navy to 
desert or improperly absent himself from his duty, 
or shall conceal, employ, or continue to employ any 
person belonging to Her Majesty's navy who shall 
be a deserter or improperly absent from his duty. 
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knowing him to be sucli a deserter or so improperly 
absent, shall forfeit and pay the sum of thirty 
pounds for every such assistance, procurement, 
concealment, employment, or continuing of em- 
ployment as aforesaid. 
^^^** "s. 12. And be it enacted that every governor, 
gaolers, etc. gaoler, and keeper of any prison, gaol, or house of 
correction, and every officer having the charge or 
command of any place, ship, or vessel for imprison- 
ment, who shall refuse or neglect to receive or con- 
fine, remove, discharge or deliver up any prisoner 
or offender as herein prescribed, shall forfeit for 
every such refusal or neglect the sum of one hun- 
dred pounds. 
Recovery " 8. 13. And be it onactcd, that all penalties 

cation of and forfeitures imposed by this Act shall and may be 
recovered with costs, either by information or com- 
plaint, by summary proceedings before any justice 
or justices of the peace residing in or near to the 
place where the offender shall be committed, or 
where the offender shall at any time happen to 
be, and whether the offence be committed in or 
out of Her Majesty's dominions, or within the juris- 
diction of the Admiralty of JEn^landf or not ; and 
if the sum imposed as a penalty by any such justice 
or justices shall not be paid, either immediately 
after the conviction or within such reasonable time 
as such justice or justices shall at the time of the 
conviction appoint, it shall be lawful for the justice 
or justices to commit the offender or offenders to 
the common gaol or house of correction, there to be 
imprisoned only, or to be imprisoned and kept to 
hard labour, according to the discretion of such 
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justice or justices, for any term not exceeding six 
calendar months, the commitment to be determin- 
able upon payment of the amount and costs ; and 
all penalties and forfeitures recoverable under this 
Act shall be paid and applied in manner following ; 
(that is to say) one moiety of such penalty shall be 
paid to the informer or complainant, and the residue 
thereof shall be paid to the Commissioners of 
Qreenwich Hospital." 

" S. XXII. Every person subiect to this Act who Penalty for 
" shall be absent without leave shall be liable to im- without 
* * prisonment for any period not exceeding ten weeks, 
" with or without hard labour, or such other punish- 
" ment as the circumstances of the case may require, 
" and shall also forfeit out of his wages a sum not 
" exceeding the amount of two days' pay, exclusive 
'^ of all charges of apprehension, and in addition for 
" every twenty-five hours of absence a sum not 
" exceeding six days' pay ; and any person may be 
" deemed to be absent without leave, notwith- 
'' standing his absence may not have been volun- 
" tary, but may have been caused by imprisonment 
" under any commitment for any offence against 
" the law." 

Punishment may be varied according to s. 45> scale of 
(Nos. 4, 6, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 7, 8), ^^^ 
or inflicted summarily on any petty, non-commis- 
sioned officer, or man, under s. 49 (Nos. 2, 3). 

Here the mere fact oi absence without leave is made 
criminal, and the offence is complete on proof being 
given of that fact. No excuse can be derived from 
the intentions of the offender, although many cir- 
cumstances of alleviation may appear in evidence. 
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which may and ought to have the greatest weight 
in mitigation of the punishment to be awarded. 

Miscellaneous Offences. 

" S. XXIII. Every person subject to this Act 
" who shall be guilty of any profane oath, cursing, 
" execration, drunkenness, uncleanness, or other 
" scandalous action in derogation of God*s honour 
" and corruption of good manners, shaU be dis- 
" missed from Her Majesty's service with disgrace, 
" or suffer such other punishment as is hereinafter 
" mentioned." 

Punishment may be varied according to s. 45, 
(Nos. 4, 5, 6, 7, 8, 9, 10, 11), (and s. 46, Nos. 6, 7, 
8), or inflicted summarily on any petty, non- 
commissioned officer, or man, under s, 49. 

" S. XXIV. Every officer subject to this Act who 
" shall be guilty of cruelty, or of any scandalous or 
'* fraudulent conduct, shall be dismissed with dis- 
" grace from Her Majesty's service ; and every 
" officer subject to this Act who shall be guilty of 
" any other conduct unbecoming the character of 
" an officer shall be dismissed, with or without 
" disgrace, from Her Majesty's service." 

This article is confined to such cruel, scandalous, 
or fraudulent conduct in an officer, as would not 
amount to a crime punishable under any specific 
clause of the Naval Discipline Act or at ordinary 
law. Such a construction was given to the corres- 
ponding^ article of 22 Geo. 2, c. 33, in Manni, Owen, 



1 Art. 83 — ** If any flag-officer, captain, or commander or 
lieutenant belonging to the fleet, shtUl be convicted before a 
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9 B. & C. 602, where Parke, J., observed, " The 
33rd article applies to offences not of a criminal 
character which would render a man liable to an 
indictment, but to conduct unbecoming the charac- 
ter of an officer." And Littledale, J., " A man 
may behave in a scandalous, oppressive, cruel, or 
fraudulent manner, and jet maj not be punishable 
by the common law: " for the 33rd article " was 
intended to apply to conduct unbecoming the cha- 
racter of an officer, and not to crimes. ^^ 
^ A pertinent example of this distinction, and of a 
case where the cruelty of a superior officer under 
colour of the enforcement of discipline, may amount 
to a crime, is given by Eyre, B., in 8utton v. John- 
stone, 1 T. B. 503. '* It may not be fit in point of 
discipline that a subordinate officer should dispute 
the command of his superior, if he were ordered to 
go to the mast-head : but if the superior were to 
order him thither, knowing that from some bodily 
infirmity, it was impossible that he should execute 
the order, and that he must infallibly break his neck 
in the attempt, and it were so to happen, the dis- 
cipline of the navy would not protect that superior 
from being guilty of the crime of murder. And 
one may observe in general in respect of what is 
done under powers incident to situations, that there 
is a wide difference between indulging to situation 
a latitude touching the extent of power and touching 
the flii^e of it." 

" S. XXV. Every person subject to this Act who penalty for 

court-martial of behaying in a scandalous, iniamoofl, cmel, 
oppressive or fraudulent manner, unbecoming the character of 
an officer, he shall be dismissed from Her Majesty's service.'* 



138 



suffering 
ships to be 
improperly 
lost. 



Scale of 
punish- 
meut. 



Penalty for 
not taking 
core of and 
defending 
ships under 
convoy. 



'* shall either designedly or negligently or by any 
" default lose, strand, or hazard, or suffer to be 
" lost, stranded, or hazarded, any ship of Her 
" Majesty or in Her Majesty's service, shall be dis- 
" missed from Her Majesty's service with disgrace, 
" or suffer imprisonment or such other punishment 
" as is hereinafter mentioned." 

Punishment may be varied according to s. 45 
(Nos. 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (No. 6, 7, 8), 
or inflicted summarily on any petty, non-commis- 
sioned officer, or man, by s. 49. 

The word " designedly " implies guilty knowledge 
or intention in the accused, and a just conclusion on 
that matter must necessarily depend altogether on 
presumptive evidence and the inferences to be de- 
rived from a careful examination of collateral facts.* 
The word "negligently " is applicable, when a ship 
has been lost, stranded, or hazarded, in conse- 
quence of any omission of duty. 

" S. XXVI. The officers of all ships of Her Majesty 
" appointed for the convoy and protection of any 
" ships or vessels, shaU diligently perform their duty 
" without delay according to their instructions in 
" that behalf; and every officer who shall fail in his 
" duty in this respect, and shall not defend the 
" ships and goods under his convoy, without devi- 
" ation to any other objects, or shall refuse to 
" fight in their defence if they are assailed, or shall 
" cowardly abandon and expose the ships in his 
" convoy to hazard, or shall demand or exact any 
" money or other reward from any merchant or mas- 



» 1 PhiU. Ev. 472. 



139 

" ter, for convoying any ships or vessels entrusted 

" to his care, or shall misuse the masters or 

" mariners thereof, shall make such reparation in 

" damages to the merchants, owners, and others, as 

" the Court of Admiralty may adjudge, and also 

" shall be punished criminally, according to the 

" nature of his offence, by death, or such other 

" punishment as is hereinafter mentioned ;" namely, Scale of 

any of the inferior punishments, according to s. 45 ment. 

(Nos. 2, 3, 4, 5, 6, 7, 8, 10, 11), and s. 46 (JSTos. 

4,5,6,7). 

" S. XXVII. Every master or other officer in com- Master of 
" mand of any merchant or other vessel under the vessel to 
" convoy of any ship of Her Majesty shall obey the of conToySg 
" commanding officer thereof in all matters relating 
" to the navigation or security of the convoy, and 
'* shall take such precautions for avoiding the enemy 
*' as may be directed by such commanding officer ; 
" and if he shall fail to obey such directions, such 
" commanding officer may compel obedience by 
" force of arms, without being liable for any loss of 
** life or of property that may result from his using 
" such force." 

In addition to this enactment, commanders of civil re- 
convoys have a civil remedy against the masters of against mas- 

1 . 11 1-11. tersofmer- 

merchant vessels who may prove unruly and dis- chant ves- 
obedient : for it is enacted by 33 Geo. 3, c. 66, s. 8, "* ' 
" that if the captain of any merchant ship under 
convoy shall wilfully disobey signals, or instructions, 
or any other lawful commands of the commander 
of the convoy, or shall desert the convoy without 
notice given and leave obtained for that purpose," 
he shall be liable to be articled against in the Court 
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of Admiralty, and on conviction fined, at the dis- 
cretion of the court, in any sum not exceeding 
500Z., and imprisoned for any term not exceeding a 
year. 

" S. XXVIII. Every officer in command of any 
" of Her Majesty's ships who shall receive on board 
" or permit to be received on board such ship, any 
" goods or merchandises whatsoever, other than for 
" the sole use of the ship, except gold, silver, or 
"jewels, and except the goods and merchandise 
" belonging to any merchant, or on board any ship 
" which may be shipwrecked or in imminent danger, 
" either on the high seas, or in some port, creek, 
" or harbour, for the purpose of preserving them 
" for their proper owners, or except such goods or 
" merchandise as he may at any time be ordered to 
" take or receive on board by order of the Admiralty, 
" shall be dismissed from Her Majesty's service, or 
" suffer such other punishment as is hereinafter 
" mentioned ; " namely, any of the inferior punish- 
ments under s. 45 (Nos. 6, 7, 8, 10). 

A ship of war is not to be turned into a mer- 
chantman, and no goods or merchandise can be 
taken aboard, other than for the public service, 
as specified above, except in case of salvage, or of 
gold, silver, or jewels. 

The custom to carry bullion and jewels, on private 
as well as on public account, has been long estab- 
lished in the navy ; it probably originated early in 
the seventeenth century, at a time when the sea 
was infested with pirates, as well as exposed to the 
constantly recurring peril of war. Merchants were 
glad of insuring greater safety, and captains equally 
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desirous of acquiring profit by a carrying trade in 
valuables, aboard the King's ships. In the reign of 
Charles II., dissolute courtiers, who had never 
been at sea, clamoured for naval commands. 

" The chief bait," says Macaulay, " which allured 
these men into the service, was the profit of con- 
veying bullion and other valuable commodities from 
port to port ; for both the Atlantic and Mediter- 
ranean were then so much infested by pirates from 
Barbary that merchants were not willing to trust 
precious cargoes to any custody but that of a ship 
of war. A captain in this way sometimes cleared 
several thousand pounds by a short voyage; and 
for this lucrative business he too often neglected 
the interests of his country and the honour of his 
flag." ' 

For the conveyance of specie on public account 
the captains claimed a percentage, under pretence 
of a right founded on ancient usage, and by the 
same usage one-third of all such money so allowed 
to the captain for freight was paid over to the 
commander-in-chief^ under whose orders such 
captain sailed, to be divided between himself and 
the junior flag-officers ; but if there was no other 
flag-officer, the commander-in-chief kept the whole. 
In 1801 this allowance for freight was discontinued ; 
but in 1807 a gratuity, at the rate of one-half per 
cent, was, by order of the Admiralty, made payable 
to the captains and commanders of Her Majesty's 
ships, for the freight of all public moneys. Soon 

1 Macaulay, i. 312. 

3 Montagu y. Janverin, 3 Taunt. 444, and Correspondence of 
Admiralty, 447. 
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afterwards disputes arose between admirals and 
captains respecting the flag share, which gave rise 
to much litigation in the superior courts — the result 
being, that it was decided unanimouslj bj the 
Courts of Common Pleas and King's Bench, that 
there was no legal custom' entitling flag-officers to 
any share, either in the gratuity given to captains 
for carrying public treasure, or in the freights re- 
ceived by them for the conveyance of private 
treasure. * 

It was also determined about the same period 
by the Court of Common Pleas that no captain 
(unless permitted by the regulations of the Ad- 
miralty) had any right to carry private treasure, 
inasmuch as he could not lawfully employ the ship 
and crew, which ought to be employed in the 
service of His Majesty, in carrying bullion for 
individuals ; for it could not be legal to divert a 
King's ship from its destination for his own private 
emolument.^ 

This question was at length set at rest in 1819, 
by Act of Parliament,' which authorized the Crown 
by proclamation to fix the rate and direct the dis- 
tribution of freight money for the conveyance both 
of public and private treasure on board Her Ma- 
jesty's ships. But the Lords of the Admiralty have 
no power to adjudicate upon conflicting claims arising 
from the conveyance of treasure ; no such power is 



1 Montagu v. Jcmverin, 3 Taunt. 465 ; Warren v. Shvrrdf. 
5 M. & S. 32. 

* BriBbane v. Bacres, 5 Taunt. 161 ; HatchweU v. CookCy 6 
Taunt. 580. See 2 Prendergast, 361, where all the cases are 
collected and commented upon. 

3 69 Geo. 3, c. 25. 
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vested in them by the proclamation of 1819 ; the j 

question in dispute can only be legally determined | 

in a court of law, unless the parties agree to abide 
by the opinion of the Court of Admiralty. ^ 

"Where the commander of a ship in Her Ma- captains ^ 

. *- , responsible 

jesty 8 service contracts to carry treasure on private for loss of 
account, and to keep it safely and deliver it, he is treasure. 
answerable for the loss — as was decided in Hodgson 
V. Fullarton, 4 Taunt. 786, where part of the 
buUion shipped was plundered by the crew ; and in 
Hafchwell v. Cooke, 6 Taunt. 576, where the silver 
shipped was stolen out of the master's cabin after 
the ship had arrived, and lain a considerable time 
at "Woolwich. 

" S. XXIX. Every person subject to this Act Penalty for 
" who shall wastefuUy expend, embezzle, or fraudu- p^wic 
" lently buy, sell, or receive, any ammunition, pro- 
" visions, or other public stores, and every person 
" subject to this Act who shall knowingly permit 
" any such wasteful expenditure, embezzlement, 
" sale, or receipt, shall suffer imprisonment or such 
" other punishment as is hereinafter mentioned;" 
namely, under s. 45 (Nos. 4,5, 6, 7, 8, 9, 10, 11), Scale of 
and s. 46 (Nos. 7, 8), or summary punishment may Sent. 
be inflicted under s. 49 on any petty, non-com- 
missioned officer, or man. 

Persons not subject to the Naval Discipline Act 
are liable to be indicted for stealing and embezzling 
naval stores, or for having naval stores marked with 
the Queen's mark in their possession, under 9 & 10 
Wm. 3, c. 41, and 4 Geo. 4, c. 53. 

^ Opinion of Law Officer, 1850 ; Admr. Bee. 24, No. 2. 
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" S. XXX. Every person subject to this Act who 
" shall unlawfully set fire to any dockyard, victual- 
" ling yard, or steam factory, yard, arsenal, magazine, 
«* building, stores, or to any ship, vessel, hoy, barge, 
" boat, or other craft, or furniture thereunto belong- 
" ing, not being the property of an enemy, pirate, 
" or rebel, shall suffer death or such other punish- 
" ment as is hereinafter mentioned ;" namely, any 
of the inferior punishments under s. 45 (Nos. 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 4, 5, 6, 7, 8). 

The words in this section are "set fire to," and 
to constitute this offence there must be an actual 
burning of some part of the thing (e.g, building or 
ship) specified ; a bare intent or attempt to do it is 
not sufficient, but a burning, however trifling, is 
sufficient, although the fire be afterwards extin- 
guished/' Thus, where upon an indictment for 
setting fire to a house, it was proved that " the 
floor of a room was scorched, that it was charred in 
a trifling way ; it had been at a red heat, but not 
in a blaze," this was held a sufficient burning.^ 
But proof of a small faggot having been set on 
fire on the boarded floor of a room, whereby 
the boards were ** scorched black, but not burnt," 
and no part ot tlie wood consumed, was not held 
sufficient.* 

The prisoner may, on failure of proof of any 
actual burning, be found guilty under s. 41 of an 
attempt to set fire to such of the above-mentioned 



Hale, 568. 
R, V. Parker, 9 0. & P. 45. 
3 R. y. Russell, C. & Marsh, 541. 
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subjects as come under the description of " build- 
ing or ship or vessel,*' in 24 <& 25 Vict. c. 97, ss. 

8, 44, by which Act he is punishable at ordinary- 
law, with penal servitude for any term not exceed- 
ing fourteen, and not less than three years, or im- 
prisonment for any term not exceeding two years, 
with or without hard labour. 

A charge framed on this section must allege that 
the offender unlawfully set fire to some one, or more 
of the objects enumerated; for the law has here 
adopted the technical expression ''unlawful" to 
indicate the intention with which the offence is 
committed ; and the proof must correspond with 
the allegation, whether the offence amount to an 
actual burning, or only to an attempt to set on fire, 
as the term '' unlawfully " is used in both statutes : 
to support this statement it must be shown that 
what was done, was done in such a manner as to 
preclude all legal cause of excuse. 

" S. XXXI. Every person subject to this Act P®«f/*y ^^^ 

J ^ J making or 

" who shall knowingly make or sign a false muster »'firnuig false 

"^ •' ° musters. 

" or record or other official document, or who shall 

" command, counsel, or procure the making or sign- 

'^ ing thereof, or who shall aid or abet any other 

" person in the making or signing thereof, shall be 

" dismissed from Her Majesty's service, with dis- 

" grace, or suffer such other punishment as is here- 

" inafter mentioned ;" namely, any of the inferior scaieof 

punishments according to s. 45 (Nos. 4, 5, 6, 7, 8, m^nt^ 

9, 10, 11), and s. 46 (Nos. 6, 7, 8), or punishment 
may be inflicted summarily by s. 49 on any petty, 
non-commissioned officer, or man. 

In this case it will be necessary to prove a 
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guilty knowledge in the accused, namely, that at 
the time he made or signed the muster, &c., or 
commanded, &c., the making or signing thereof, he 
knew it to be false ; for " actus non facit reum 
nisi mens sit rea."^ 

The corresponding article (31) was introduced in 
1749, to check a practice which had then become 
very frequent, especially in the "West Indies, for 
captains of His Majesty's ships to lend their men 
to masters of merchant ships, and lie in harbour 
till those men returned. It was remarked in the 
parliamentary debate of that date, that an instance 
had been known, " where a captain of a twenty-four 
gun ship, which should have had an hundred and 
twenty men -on board, had lent out an hundred at 
a time. The men found their account in it, 
because they had higher wages from the merchants, 
and, in consideration of this, they assigned their 
pay and provisions on board the King's ship, to the 
captain or some trustee for him. But during the 
whole time of their absence, the government was 
cheated, and the public service neglected ; nay, we 
have had disputes between captains about men 
belonging to one of His Majesty's ships, who have 
been pressed out of the merchant service, by the 
captain of another." ^ 
Case of In 1788, Captain Isaac Coffin was tried by a 

Captain ' *^ i i • 

coffiu. court-martial at Hali&x, N.A., on charges exhi- 

bited against him for false musters. The court 
found the charges partly proved, but that no fraud 

^ As to guilty knowledge, see Readme t. QwrUm wad Another, 
28 L. J. M. 216. 
- Pari. Hist. 1749. 
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t€(i8 meant or did happen^ therefore the ofience of 
false musters was mitigated, and Captain Coffin 
adjudged to be dismissed the ship. Soon after, the 
Lords of the Admiralty took into consideration the 
supposed lenity of the sentence, and, conceiving it 
to be deficient for not inflicting the punishment of 
casliiering the accused, and rendering him incapable 
of further employment in His Majesty's naval ser- 
vice, according to the tenor of 22 Greo. 2, c. 33, s. 31, 
added to the punishment by striking his name off 
the list of captains.^ 

Captain Coffin preferred a memorial to the King 
in council, with a statement of the hardship of his 
case. This was referred to the twelve judges for 
their opinion ; in 1793, the judged reported to the 
Privy Council that the sentence of the court-mar- 
tial was not legal, and that the punishment directed 
to be inflicted under 22 Gteo. 2, c. 33, s. 31, could not 
be inflicted, or judgment thereon be pronounced^ or 
supplied hy any other authority, than that of the 
court-martial which tried the offender? 

It is clear from this case, that the Lords of the 
Admiralty have no inherent power to add any 
incident to the sentence of a court-martial, and 
they have derived no such authority from the 
Naval Discipline Act, though they have, by s. 46, 
a power, except in case of sentence of death, to 
suspend, modify, or annul any sentence on any 
person subject to the Act. 

" S. XXXII. Every person subject to this Act Penalty for 

misconduct 
in hospiUi. 

1 2 McArthur, 290. 

2 Orders in Council, 1790, Adm. Rec. vol. 41. 

Captain Coffin was soon afterwards reinstated in the service. 

H 2 
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" who shall wilfully do any act, or wilfully disobey 
" any orders, whether in hospital or elsewhere, with 
" intent to produce or to aggravate any disease or 
" infirmity, or to delay his cure, or who shall feign 
" any disease, infirmity, or inability to perform his 
'' duty, shall suffer imprisonment, or such other 
*' punishment as is hereinafter mentioned;" namely, 
imprisonment as varied by s. 46 (Nos. 7, 8), or 
any of the inferior punishments according to the 
scale in s. 45 (Nos. 5, 6, 7, 8, 9, 10, 11). 

" S. XXXIII. Every person subject to this Act 
" who shall have any cause of complaint, either of 
" the unwholesomeness of the victuals or upon any 
" other just ground, shall quietly make the same 
" known to his superior, or captain, or comman- 
" der-in-chief, and the said superior, captain, or 
'* commander-in-chief shall, as far as he is able, 
" cause the same to be presently remedied ; and no 
" person subject to this Act upon any pretence 
'^ whatever shall attempt to stir up any disturbance, 
*' upon pain of such punishment as a court-martial 
" may think fit to inflict, according to the degree of 
" offence." 

Further directions are given by the following 
article of the Queen's B/Cgulations with regard to the 
manner in which a complaint should be preferred : — 

'^ All combinations of persons belonging to the 
fleet, for the purpose of bringing about alterations 
in rhe existing rules and regulations of the Eoyal 
Navy, whether affecting their interests individually 
or collectively, are prohibited, as being contrary to 
the established usage and practice of the service, and 
injurious to its interests and discipline. Every per- 
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Bon is, by the Naval Discipline Act, fully authorized 
individually to make known to his superior any just 
cause of complaint, but individuals are not to com- 
bine either by the appointment of committees, or in 
any other manner, for the purpose of obtaining signa- 
tures to memorials, petitions, or applications, nor 
are they collectively to sign any such documents.'** 

** S. XXXIV. Every person subject to this Act Penalty for 
** who shall be guilty of any act, disorder, or agaSnaT 
" neglect to the prejudice of good order and naval c^une not 
*' discipline, not hereinbefore specified, shall be dis- menUoned^ 
" missed from Her Majesty's service with disgrace, 
^' or suffer such other punishment as is hereinafter 
" mentioned." 

Punishment may be varied under s. 45 (No. 4, ^^^ oi 

'' ^ punish- 

5, 6, 7, 8, 9, 10, 11), and s. 46 (No. 6, 7, 8), or ment. 
inflicted summarily, under s. 49, on any petty, non- 
commissioned officer, or man. 

It is to be observed, that any offence, or breach 
of discipline that does not fall specifically under any 
of the preceding sections of the Naval Discipline 
Act, and any criminal offence punishable by the 
laws of England (except those particularly desig- 
nated in 8. 38), may be tried and punished under 
the provisions of this section. 

An attempt by a person to obtain from the Ad- 
miralty an allowance of a certain sum per blanket, 
by a false representation that he had issued a 
certain number of blankets to the seamen, was 
held to be such an offence as was properly tried by 
a court-martial under the analogous sect. 36 of 22 

^ Qaeen's Regs. Dis. art. 11. 
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Geo. 2, c. 33, as being " an offence not capital, com- 
mitted by a person in the fleet, not before men- 
tioned in the Act, and for which no punishment is 
thereby directed to be inflicted." * 

" S. XXXV. All the papers, charter parties, bills 
" of lading, passports, and other writings whatsoever 
'' that shall be taken, seized, or found aboard any 
" ship or ships which shall be taken as prize shall be 
" duly preserved, and the commanding oflScer of the 
" ship which shall take such prize shall send the 
" originals entire and without fraud to the Court of 
" Admiralty, or such other court or commissioners 
'^ as shall be authorized to determine whether such 
" prize be lawful capture, there to be viewed, made 
" use of, and proceeded upon, according to law, upon 
" pain that every person offending herein shall be 
" dismissed from Her Majesty's service, or shall 
" suffer such further punishment as is hereinafter 
'^ mentioned, and in addition thereto shall forfeit 
" and lose his share of the capture." 

Punishment may be varied according to s. 45 
(Nos. 6, 7, 8, 9, 10, 11), or inflicted summarily, 
according to s. 4&, on any petty, non-commissioned 
officer, or man. 

" S. XXXVI. No person subject to this Act 
" shall take out of any prize or ship seized for prize 
" any money, plate, or goods, unless it shall be ne- 
" cessary for the better securing thereof, or for the 
" necessary use and service of any of Her Majesty's 
'' ships and vessels of war, before the same be ad- 
" judged lawful prize in some Admiralty court ; but 



^ Mann y. Owen and Others, 9 B. kC. 595. 
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" the full and entire account of the whole without 
" embezzlement shall be brought in, and judgment 
" passed entirely upon the whole, without fraud, 
" upon pain that every person offending herein shall 
" be dismissed from Her Majesty's service, with 
'^ disgrace, or suffer such other punishment as is 
" hereinafter mentioned, and in addition thereto 
" forfeit and lose his share of the capture.'* 

Punishment may be varied accordinff to s. 45 Scale of 

^m,-r . - — punish- 

(Nos. 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 6, 7, ment. 
8), or inflicted summarily, according to s. 49, on 
any petty, non-commissioned officer, or man. 

These enactments are for the general interests of 
the naval service : were there no such regulations, 
there would be little to distinguish a capture by a 
man-of-war from a mere piratical venture, and all 
discipline would soon be lost in an indiscriminate 
struggle for private booty ; the preservation of the 
evidence that determines the character of a cap- 
tured ship is most material, as there can be no 
transfer of property in prize without a legal sen- 
tence of condemnation; the destruction of the 
ship's papers would subject the commander of the 
captor to the most serious legal liabilities. 

To demonstrate the obvious necessity for these 
stringent rules of discipline, it may be useful to 
state shortly (in the language of the greatest legal 
authority on this subject — Lord Stowell), 

1st. The nature of prize. 

2dly. What constitutes lawful prize. 

3dly. Who are entitled to the benefit of prize. 

" Prize means maritime capture effected by mari- Nature of 

^ •' prize. 



prize 
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time force only,^ and is altogether a creature of the 
Crown. No man has, nor can have, any interest 
but what he takes as the mere gift of the Crown ; 
beyond the extent of that gift he has nothing. This 
is the principle of law on the subject, and founded 
on the wisest reasons. The right of making war 
and peace is exdusively in the Crown. The acqui- 
sitions of war belong to the Crown ; and the dis- 
posal of these acquisitions may be of the utmost 
importance for the purposes both of war and 
peace." * 

2dly. To constitute lawful prize. 

Lawful << A sentence of condemnation is required in a 

competent court decreeing the capture to have been 
rightly made jure belli ; it not being thought fit in 
civilized society that property of this sort should be 
converted without the sentence of a competent 
court pronouncing it to have been seized as the 
property of an enemy, and to be now become jure 
belli the property of the captor. From the moment 
that a sentence of condemnation becomes necessary, 
it imposes an additional obligation for bringing the 
property, on which it is to pass, into the country of 
the captor ; for a legal sentence must be the result of 
legal proceedings in a legitimate court, armed with 
competent authority upon the subject matter, and 
upon the parties concerned — a court, which has 
the means of pursuing the proper inquiry, and 
enforcing its decisions." 



^ Genoa and its Dependencies, 2 Dodson, 446. 
2 Tlie**Elzebe,"5Eob. 182. 
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" These are principles of universal jurisprudence 
applicable to all courts, and more particularly to 
those, which, hj their constitution in all countries, 
must act in rem upon the corpus or substance of 
the thing acquired, and upon the parties, one of 
whom is not subject to other rights than those of 
war, and is amenable to no jurisdiction but such 
as belongs to those who possess the rights of war 
against him.' 



II 1 



3dly, " It is the common practice of European 
states, in every war to issue proclamations and 
edicts on the subject of prize. Under these, parti- 
cipation in the benefit of prize is assigned to those 
who contribute to the capture." ^ 

" The Act of Parliament and the proclamation Captors 
give the benefit of prize * to the takers,' by which to prize, 
term are naturally to be understood those who 
actually take possesaiorif or those afibrdiug an actual 
contribution of endeavour to that event ; either of 
these persons are naturally included under the 
denomination of takers, but the courts of law have 
gone further, and have extended the term * taker ' 
to another description of persons — to those who, 
not having contributed actual service, are still sup- 
posed to have rendered a constructive assistance, 
either by conveying encouragement to the captor, 
or intimidation to the enemy.'* 



1 The " Henrick and Maria," 4 Rob. 55-6. 

' The ** Santa Cniz," 1 Rob. 61. See Proclamation of 
March, 1854, for regulating the distribntion of prize ; and 
Prize Act, 17 & 18 Yict. c. 19, passed on the declaration of 
war with Russia. 

H 3 
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Penalty for 
stripping or 
ill-using 
persons 
taken on 
board a 
prize. 



Scale of 
punish- 
ment. 



" The fact of being in sight generally, and with 
some few exceptions, has been held to be sufficient 
to entitle parties to be admitted joint-captors." * 

" S. XXXVII. If any ship or vessel shall be 
" taken as prize, none of the officers, mariners, or 
" other persons on board her shall be stripped of 
" their clothes, or in any sort pillaged, beaten, or 
" evil intreated, upon pain that the person or per- 
" sons so offending shall be dismissed from Her 
" Majesty's service, with disgrace, or suffer such 
" other punishment as is hereinafter mentioned." 

Punishment may be varied according to s. 45 
(Nos. 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (Nos. 6, 7, 
8), or inflicted summarily according to s. 49, on 
any petty, non-commissioned officer, or man. 



1 The *»Vryheid," 2Rob. 21-23. 
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CHAPTEE X. 
OP OFFENCES PUNISHABLE BY ORDINARY LAW. 

The amplest power combined with the widest 
discretion is given to courts-martial by the Naval 
Discipline Act for the trial of offences punishable 
by ordinary law.^ 

The punishments to be awarded for the crimes of 
murder, manslaughter, sodomy, indecent assaults, 
^ robbery, or theft, are specifically provided for by 

the Act. 

The punishment for any other criminal offence 
punishable by the laws of England may be awarded 
at the discretion of the court, either in pursuance 
of the first part of the Act (s. 34), or according to 
the provisions of the ordinary criminal law of 
England. 

But it must always be remembered that the dis- 
cretionary authority of the court can only be 
exercised within the precise limits pointed out by 
the particular statute or statutes applicable to the 
offence charged against the prisoner. 



^ All offences not made capital by the Naval Discipline Act 
(when not committed by officers), may be punished summarily 
by the commanding officer of a Queen's ship. See Chap. XII. 
and Queen's Bregs. Disc. art. 44 et seq. 
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It is enacted by the Naval Discipline Act, s. 38, 
that, " Every person subject to this Act who shall 
" be guilty of murder shall suflfer death : 

" If he shall be guilty of manslaughter he shall 
suffer penal servitude, or such other punish- 
ment as is hereinafter mentioned : 
" If he shall be guilty of sodomy with man or 

beast he shall suffer penal servitude : 
" If he shall be guilty of indecent assaults he 
shall suffer penal servitude or such other 
punishment as is hereinafter mentioned : 
" If he shall be guilty of robbery or theft he 
shall suffer penal servitude, or such other 
punishment as is hereinafter mentioned : 
" If he shall be guilty of any other criminal 
offence, which if committed in England would 
be punishable by the Law oiEnglandy he shall, 
whether the offence be, or be not committed in 
England, be punished either in pursuance of the 
first part of this Act as an Act to the prejudice 
of good order and naval discipline not other- 
wise specified, or the offender shall be subject 
to the same punishment as might be awarded 
by any ordinary criminal tribunal competent 
to try the offender, if the offence had been 
committed in England.'' 
Sections 40 and 41 enable courts-martial to take 
into consideration circumstances of modification 
which may arise on the evidence, although they 
tend in a certain degree to vary the nature of the 
charge ; by the first, the precise intent of the 
prisoner in committing an offence may be found, 
where the nature of the crime depends on inten- 
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tion ; by the second, on failure of proof of the 
greater, the prisoner may be found guilty of a 
lesser offence of the same character. 

" S. XL. Where the amount of punishment for ^o^er of 

*^ court-mar- 

any offence under this Act depends upon the intent tiai to find 
with which it has been committed, and any prisoner which 
is charged with having committed such offence with mitted. 
an intent involving a greater degree of punishment, 
a court-martial may find that the offence was com* 
mitted with an intent involving a less degree of 
punishment, and award such punishment accord- 
ingly." 

" S. XLI. Where any prisoner shall be charged Power of 
with murder, a court-martial may find him guilty tuj to find 
of manslaughter or of a common assault; ^ where he ffuiityo^f 
shall be charged with sodomy, a court-martial may o^uceon 
find him guilty of an indecent assault ; ^ where he ^^r.^^ 
shall be charged with thefb, a court-martial may 
find him guilty of an attempt to thieve, or of 
embezzlement, or of wrongful appropriation of 
property belonging to another; and generally 
where any prisoner shall be charged with any 
offence under this Act he may upon failure of 
proof of the commission of the greater offence be 
found guilty of another offence of the same class, 
involving a less degree of punishment, but not of 
any offence involving a greater degree of punish- 
ment." 

^ An assault is an attempt, or offer with force or violence, 
to do corporal hurt to another ; as by striking at another with, 
or without, a weapon, though the party striking misses his 
aim. Every case of a blow given, and every attempt to com- 
mit a felony against the person of an individual vnthotU his con- 
sent, involves an assault. 1 Bum's Just. Arch. Cr. L. 540. 
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Offences punishable bj ordinary law may be 
divided into two classes, felonies and misdemeanors. 

Felony signifies an offence which occasions a 
total forfeiture of either lands or goods,^ or both, at 
the common law, and to which capital punishment 
was annexed. Where an offence is declared a 
felony by statute, all the common and ordinary 
consequences attending a felony are imposed on 
such an offence.^ 

Misdemeanor, in its usual acceptation, is applied 
to any crime less than a felony, and for which the 
law has not provided a particular name, and the 
word is generally used in contradistinction to 
felony.' 

Numerous statutes have affixed specific punish- 
ments to every kind of felony, and almost to every 
possible misdemeanor; and as the legal punish- 
ments, whether prescribed by ordinary law, or by 
the Naval Discipline Act, will be found annexed to 
the description of each felony or misdemeanor here- 
inafter enumerated, th^e technical meaning of the 
terms will prove of very little practical importance. 

There are many minor offences summarily punish- 
able by ordinary law, which will not be noticed in 
this work, as similar offences would in the navy be 
punished under the provisions of s. 34, as preju- 
dicial to good order and naval discipline. 

Where two or more are to be brought to justice 
for one and the same felony, they are to be con- 
sidered in the light either — 1. of Principals; 2. 



^ Forfeiture of goods and chattels has relation to the time of 
cwwiction. 2 Hawk. e. 49, b. 13. ^1 Ross. 44, 45. 



s 1 Bass. 44, 45. 
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Accessories before the fact ; 8. Accessories affcer 
the fact.^ 

Principals are either those who have aciualli/, and Principals. 
with their own hands committed the fact ; or those who 
were present aiding and abetting at the fact, or ready 
to afford ctssistance if necessary ; but the presence 
need not be a strict actual immediate presence, 
such a presence, as would make each an eye or ear 
witness of what passes, but may be a constructive 
presence. So that if several persons set out toge- 
ther, or in small parties, upon one common design, 
be it murder or other felonj, or for any other pur- 
pose unlawful in itself, and each takes the part as- 
signed to him ; some to commit the fact, others to 
watch at proper distances and stations to prevent 
a surprise, or to favour, if need be, the escape of 
those who are more immediately engaged, they are 
all, provided the fact be committed in the eye of the 
law, present at it ; for it was made a common cause 
with them ; each man operated in his station at one 
and the same instant towards the same common 
end, and the part each man took, tended to give 
countenance, encouragement, and protection to the 
whole gang, and to insure the success of their com- 
mon enterprise^; but there must in any case be 
some participation in the fact. 

An accessory before the fact is he, who being Accessories 
absent at the time of the offence committed, does fact, 
yet procure, counsel, hire, command, or abet another 
to commit a felony. Accessories before the fact are 
punishable as principals.' 

1 Post. 417. 2 Post. 350. 

' 1 Rass. 30, 31. 24 & 25 Yict. c. 94, s. 1. 



160 



Accessories 
after the 



Punish- 
ment. 



Abettors 
in mis- 
demeanors. 



Natural pre- 
sumption of 
sanity. 



An accessory after the fact is a person, who 
knowing a felony to have been committed by 
another, receives, relieves, comforts, or assists the 
felon. Also, whoever rescues a felon from an 
arrest for the felony, or voluntarily and inten- 
tionally suffers him to escape, is an accessory to the 
felony. 

In order to support a charge of receiving, har* 
bouring, comforting, assisting, and maintaining a 
felon, there must have been some act proved to 
have been done to assist the felon personally. It 
is also necessary, to constitute the offence, that the 
accessory have notice direct, or implied, at the time 
he assists dr comforts the felon, that he had com- 
mitted a felony.' 

Accessories after the fact to felonies are punish- 
able with imprisonment for any term not exceeding 
two years, with or without hard labour. 24 <& 25 
Vict. c. 94, s. 4. 

Any person who shall aid, abet, counsel, or pro- 
cure the commission of any misdemeanor, shall 
be liable to be tried and punished as a principal 
offender.* 

Every person at the age of discretion is, unless 
the contrary be proved, presumed by law to 
be sane, and to be accountable for his actions. 
But if there be an incapacity, or defect of the 
understanding, as there can be no consent of 
the will, so the act cannot be culpable.^ The 
case of persons who are found to be insane, 

^ 2 Hawk. e. 29, s. 82. 
« 24 & 25 Vict. c. 94, s. 8. 
3 Arch. Or. Law, 43. 
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either at the time of the offence or trial, is pro- 
vided for by 

" S. LVIII. Where it shaU appear upon the S^^prf. 
trial by court-martial of any person charged with ^^«^ 
an offence that such person is insane, the court 
shall find specially the fact of his insanity, and 
shall order such person to be kept in strict custody 
in such place and in such manner as to the court 
shall seem fit, until the directions of the Admiralty 
thereupon are known ; and it shall be lawful for 
the Lords of the Admiralty to give orders for the 
safe custody of such person during Her Majesty's 
pleasure, in such place and in such manner as they 
shall think fit." 

Th« question of insanity is often a very difficult Rules of the 
one, particularly where the person charged is sub- the determi- 
ject to partial delusions : in all such cases the state insanity. 
of mind of the prisoner must be determined under 
the guidance of the rules laid down by the judges 
in answer to the questions propounded by the 
House of Lords in McNaughtetCa case : ^ the most 
important of these are, 1st. '* Every man is presumed 
to be sane, and to possess a safficient degree of 
reason to be responsible for his crimes, until the 
contrary be proved : and that, to establish a defence 
on the ground of insanity, it must be clearly proved 
that at the time of the committing of the act, the 
party accused was labouring under such a defect 
of reason from disease of the mind, as not to know 
the nature and quality of the act he was doing, or if 
he did know it, that he did not know that he was 
doing what was wrong ; for if the accused was con- 

1 10 CI. & Fin. 200. 
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scious that the act was one which he ought not to 
do, and if that act was at the same time contrary to 
the law of the land, he is punishable." 

2ndl7. '^ Where a person labours under partial 
delusions in respect of one or more particular sub- 
jects or persons, and is not in other respects insane, 
and does the act complained of with a view, und^ 
the influence of insane delusion, of redressing or 
revenging some supposed grievance or injury, or of 
producing some public benefit, he is nevertheless 
punishable according to the nature of the crime 
committed, if he knew at the time of committing 
such crime that he was acting contrary to the law 
of the land." 

3rdly. " Where the person accused labours under 
such partial delusion only (as in the last case), but 
is not in other respects .insane, he must be consi- 
dered in the same situation as to responsibility, as 
if the facts, with respect to which the delusion 
exists, were real. For example, if under the influ- 
ence of his delusion, he supposes another man to 
be in the act of attempting to take away his life, 
and he kills that man, as he supposes, in self-defence, 
he would be exempt from punishment. If his delu- 
sion was that the deceased had inflicted a serious 
injury to his character and fortune, and he killed 
him in revenge for the supposed injury, he would 
be liable to punishment." 

Lastly. '* Where the facts are admitted, or not 
disputed, and the question becomes substantially 
one of science only, a medical man conversant with 
the disease of insanity who never saw the prisoner 
previously to the trial, but who was present during 
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the whole trial, and the examination of all the wit- 
nesses, may be asked his opinion as to the state of 
the prisoner's mind at the time of the commission of 
the alleged crime, or his opinion whether the prisoner 
was conscious, at the time of doing the act, that he 
was acting contrary to law, or whether he was 
labouring under any, and what, delusion at the 
time ? " 

Persons are properly excused from those acts Persons lu 

"^ . . , subjection 

which are not done of their own free will, but in to ^^ power 

of others. 

jsvhjection to the power of others. Thus, though a 
legislator establish iniquity by a law, and command 
the subject to do an act contrary to religion, and 
sound morality ; yet obedience to such laws, while 
in being, is a sufficient extenuation of civil guilt 
before the municipal tribunal ; though a different 
decree will be pronounced in foro conscientise — and 
actual force upon the person, and present fear of 
death may in some cases excuse a criminal act. 
Thus although the fear of having houses burnt, or 
goods spoiled, is no excuse in law for going and 
marching with rebels, yet an actual force upon 
the person, and present fear of death, may form 
such an excuse, provided they continue all the 
time, during which the party remains with the 
rebels.^ 

Offences against the Person. 

Murder is, " where a person of sound mind un- Murder. • 
lawfully kills any reasonable creature in being with 
malice aforethought either express or implied." ' 

» R, T. TyUr, 8 0. & P. 616. 3 Cotg, 3 Inat. 47. 
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MaUce. Malice denotes a wrongful act done intentionally 

without just cause or excuse.* 

Express Exprcss malice is, when one person kills another 

With a sedate deliberate mmd, and formed design ; 
such formed design being evidenced by external 
circumstances, discovering the inward intention ; 
as lying in wait, antecedent menaces, former 
grudges, and deliberate compassing to do the party 
some bodily harm.^ 

UL^iied Malice is implied by law from any deliberate act 

committed by one person against another, however 
sudden' — for every reasonable person is deemed' 
responsible for the probable consequences of his 
act : — thus where a man kills another suddenly 
without any, or without a considerable provocation, 
the law implies malice ; for no person, unless of an 
abandoned heart, would be guilty of such an act 
upon a slight, or no apparent cause. So if a man 
wilfully poisons another ; in such a deliberate act 
the law presumes malice, though no particular 
enmity can be proved.* And it is to be observed 
as a general rule, that, all homicide is presumed to 
be malicious, and of course amounting to murder, 
until the contrary appears from circumstances of 
alleviation, excuse, or justification, and it is incum- 
bent upon the prisoner to make out such circum- 
stances to the satisfaction of the court, unless 
they arise out of the evidence produced against 
him. 

Provocation, It should also be remarked, that where the 



1 1 Russ. 483 «. 3 1 East, p. c. 215. 

2 1 Hale, 451. * 1 Russ. 483. 
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defence rests upon some violent provocation, it will 
not avail, however grievous such provocation may 
have been, if it appears that there was an interval 
of reflection, or a reasonable time for the blood to 
have cooled, before the deadly purpose was effected ; 
and provocation will be no answer to proof of 
express malice; so that if upon provocation re- 
ceived, one party deliberately and advisedly de- 
nounce vengeance against the other, as by declaring 
that he will have his blood, or the like, and after- 
wards carry his design into execution, he will be 
guilty of murder ; although the death happened so 
recently after the provocation, as that the law 
might, apart from such evidence of express malice, 
have imputed the act to unadvised passion. 

If a man be sick of some disease, which by the Killing a 
course of nature might possibly end his life within touring mi- 

1 . • J J j.r • 1 • n <l6r disease. 

a short period, and another gives him a wound or 
hurt which hastens his death by irritating and 
provoking the disease to operate more violently or 
speedily, that is murder, or other homicide according 
to the circumstances, in the party by whom such 
wound or hurt was given.* 

If two persons deliberately fight a duel, and one ^ deliberate 
of them be killed, the other and both the seconds 
are guilty of murder, no matter how grievous the 
provocation, or by which party it was given.^ 

If an action, unlawful in itself, be done delibe- Acts done 
rately, or with intention of mischief, or great bodily Son ofmS- 
harm to particular individuals, or of mischief indis- ° ^® * 



1 1 Hale, 428. 

2 R y, Yowng, 8 C. & P. 645. 
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criminatelj, fall where it may, and death ensue 
against or beside the original intention of the 
party, it will be murder,* 

A person may also be a principal as an aider and 
abettor ; and in order to be so to a murder, or man- 
slaughter, he must be present aiding and abetting 
the fact committed. The presence, however, need 
not always be an actual standing by within sight, 
or hearing of the fact : for there may be a construc- 
tive presence, as when one commits a murder, and 
another keeps watch or guard at some convenient 
distance.^ 

He that counsels, commands, or directs the kill- 
tact in mur- ing of any person, and is himself absent at the 
time of the fact being done, is an accessory to 
murder before the fact.^ And it is a rule that he 
who in any wise commands^ or counsels another to 
commit an unlawful act, is accessory to all that 
ensues upon that unlawful act ; but the crime com- 
mitted must be the direct and immediate effect of 
the act done in pursuance of the command.'* Thus, 
if a man command another to rob any person, and 
he in robbing him, kill him, the person giving 
such command is as much an accessory to the 
murder, as to the robbery which was directly 
commanded. 

As regards the punishment of such accessories, 
it is enacted by 24 & 25 Yict. c. 94, s. 1, " who- 
soever shall become an accessory before the fact 
to any felony, whether the same be a felony at 



Punish- 
ment. 



1 1 RusB. 638 ; Post. 261. ^ 1 Hale, 435. 

« 1 Russ. 509. * 2 Hawk. P. C. c. 29, s. 18. 
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common law, or by virtue of any Act passed, or to 
be passed, may be indicted, tried, conricted, and 
punished in all respects as if he were a principal 
felon." 

The punishment for murder is death (Naval Dis- Punishment 
cipline Act, s. 38), subject to the limitations of s. 46 
(Nos. 1, 2, 3). By 8. 41, prisoners may be found 
guilty of manslaughter, or of a common assault. 

With respect to the time of death, it is agreed that Time of 
no person shall be adjudged by any act whatever to 
kill another, who does not die thereof within a year 
and a day after the stroke received, or cause of 
death administered.^ 

An accessory after the fact in murder, as in any Accessories 
other felony, is, where a person knowing a murder feet in mur- 
to have been committed, receives, relieves, comforts, 
or assists the offender : also whoever rescues a felon 
from arrest for the felony is an accessory to the 
felony. In murder an accessory after the fact is 
liable, at the discretion of the court, to penal ser- 
vitude for life, or not less than three years, or to Punisu- 
be imprisoned for any term not exceeding two 
years, with or without hard labour. 24 & 25 
Vict. c. 100, s. 67. 

Manslaughter is the unlawful and felonious kill- Man- 
ing of another without any malice, either express or * *^^ 
implied : as where upon a sudden quarrel two per- 
sons fight, and one of them kills the other ; or where 
a man greatly provokes another by some personal 
violence, and the other immediately kUls him/^ It 
would be useless to multiply instances, as the 
degree of provocation will naturally vary in every 

» 1 Russ. 505. * Arch. Cr. Law, 497. 
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case of manslaugliter ; but it must always be remem- 
bered that the most grievous wards of reproach, or 
contemptuous and insulting actions or gestures 
alone, without actual violence, will not free the 
party killing from the guilt of murder, if upon such 
provocation a deadly weapon was made use of, or 
an intention to kill or to do some great bodily harm 
was otherwise manifested.^ 

The punishment for manslaughter is penal ser- 
vitude (s. 38) for life, or not less than three years, 
B. 46 (No. 4), or other discretionary punishment, by 
ss. 38 and 45 (Nos. 3, 4, 6, 6, 7, 8, 9, 10, 11), 
and s. 46 (Nos. 5, 6, 7) ; but if the offender be an 
officer, petty, or non-commissioned officer, ,he shall 
. not be subject to corporal punishment, s. 46 (No. 8). 

In all cases of homicide it will be the duty of the 
court to weigh most carefully any circumstances 
of alleviation, excuse, or justification, which may 
appear in the conduct of the prisoner, having espe- 
cial regard to the distinctions already laid down 
between murder and manslaughter; but in some 
cases the killing must be considered either as 
excusable, or justifiable : excusable, where a man 
doing a lawful act kills another by accident, or mis- 
adventure — or where a man kills another in self- 
defence, or in defence of his wife, child, parent, or 
servant;^ justifiable, where it is occasioned by 
acts of unavoidable necessity, or by acts done by 
permission of the law, either for the prevention of 
some atrocious crime, or for the advancement of 
public justice.' As for instance, if a man attempts 



1 1 Russ. 586. 



=» 1 Russ. 656. 



2 1 Hale, 484. 



, 
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to rob or murder another, and be killed in the 
attempt, the slayer shall be acquitted and dis- 
charged ; or where an officer of justice or other 
person acting in his aid in the legal exercise of a 
particular duty, kills a person who resists or pre- 
vents him from executing it.* 

In accordance with this general principle, defined 
powers, and especial protection are granted to those 
authorized to arrest offenders under the Naval 
Discipline Act by s. 43, which enacts that, " every 
officer in command of one of Her Majesty's ships 
may, by warrant under his hand, authorize any per- 
son to arrest an offender belonging to such ship for 
any offence against this Act mentioned in such war- 
rant ; and any person so authorized may use force, 
if necessary, for the purpose of effecting such appre- 
hension, towards any person subject to this Act." 

" If any person subject to the Naval Discipline Sodomy. 
Act is guilty of sodomy with man or beast,* he 
shall suffer penal servitude, s. 46 (No. 4), for life, 
or any time not less than three years, at the dis- 
cretion of the court." 

The offence consists in " carnal knowledge ;" Evidence. 
and penetration, or res in re, is necessary to com- 
plete the crime ; but a very slight penetration is 
sufficient.' 

Those who are present aiding and abetting in 
this offence are all principals, but if the party on 
whom the offence (with man) is committed, be 
under the age of fourteen, it is not felony in him 

1 Arch. Cr. Law, 496. 

3 Naval Dis. Act, s. 38. 

3 24 & 25 Vict. c. 100. s. 63. 
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but onlj in the agent. If the complete proof fail, 
the prisoner may be found guilty of an indecent 
assault, 8. 41, and will be liable to the punishment 
of penal servitude for any of the terms above 
mentioned, or to any of the inferior punishments 
hereinafter mentioned, at the discretion of the 
court. 
Punishment Everv porsou who is guilty of an indecent assault 

for indecent ... 

assauita of any description is liable to penal servitude for 
life or not less than three years, or any of the 
inferior punishments under s. 45 (Nos. 3, 4, 5, 6, 
7, 8, 9, 10, 11), and s. 46 (Nos. 5, 6, 7) ; but if the 
offender be an officer, petty, or non-commissioned 
officer, he shall not be subject to corporal punish- 
ment, s. 46 (No. 8). 

There are other grievous offences against the 
person not particularly specified in this Act, viz. 
rape, the infliction of bodily injury dangerous to 
life, attempts to murder, assaults with intent to do 
grievous bodily harm, and aggravated assaults. 
They are all punishable by the laws of England, 
and may become the subjects of trial by court- 
martial. 

Rape. The punishment that might be awarded to the 

offender by any competent criminal tribunal for 
the crime of rape, is penal servitude for life, or 
any term not less than three years, or impri- 

Sent^ sonment for any term not exceeding two years, 
with or without hard labour. 24 & 25 Yict. c. 100, 
s. 48. 

This offence consists in carnal knowledge of a 
woman without her consent. There must be proof 
of actual penetration, however slight : and a child 
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under the age of ten/ a woman * of weak intellect, Evidence. 
or a woman in an insensible state of dninkenness,' 
are each incapable of giving consent. 

It is enacted by 24j & 25 Vict. c. 100, s. 11, ^^^^ ^ 
'^ Whosoever shall administer to or cause to be ad- 
ministered to, or to be taken by any person, any 
poison or other destructive thing, or shall by any 
means whatsoever wound or cause any grievous 
bodily harm to any person with intent, in any of 
the cases aforesaid, to commit murder, shall be 
guilty of felony, and being convicted thereof, shall 
be liable at the discretion of the Court, to penal Punish- 
servitude for life or not less than three years, or to °''"' 
imprisonment, for any term not exceeding two 
years, with or without hard labour," 

It is enacted by 24 & 25 Vict. c. 100, s. 14, 
" Whosoever shall attempt to administer to or shall 
attempt to cause to be administered to, or to be 
taken by any person any poison, or other destruc- 
tive thing, or shall shoot at any person, or shall by 
drawing a trigger, or in any other manner, attempt 
to discharge any kind of loaded arms at any 
person, or shall attempt to drown, suffocate, or 
strangle any person, toith intent in any of the cases 
aforesaid to commit murder, shall, whether any 
bodily injury be effected or not, be guilty of felony, 
and shall be liable at the discretion of the court to 
the following punishments; — penal servitude for punish- 
life, or not less than three years ; or imprisonment 
not exceeding two years, with or without hard 
labour, and with or without solitary confinement." 

1 24 & 25 Vict, c 100, 8.50. 

2 R. V. Fletcher, 28 L. J. M. C. 86. 

I 2 
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It is enacted by 24 & 26 Vict. c. 100, s. 18, 
" Whosoever shall unlawfully, and maliciously by 
any means whatsoever wound, or cause any grievous 
bodily harm to any person, or shoot at any person, 
or by drawing a trigger, or in any other manner, 
attempt to discharge any kind of loaded arms at 
any person, with intent in any of the cases afore- 
said, to maim, disjigurey or disable any person, or 
to do some other grievous hodilg harm to any person, 
or with intent to resist or prevent the lawful appre- 
hension or detainer of any person, sl^ be guilty 
of felony, and shall be liable at the discretion of 
the coiu^ to penal servitude for life, or for any term 
not less than three years, or to be imprisoned for 
any term not exceeding two years, with or without 
hard labour. 

By s. 19, " Any gun, pistol, or other arms which 
shall be loaded in the barrel with gunpowder, or any 
other explosive substance, and ball, shot, slug, or 
other destructive material, shall be deemed to be 
loaded arms, although the attempt to discharge the 
same may fail &om want of proper priming, or from 
any other cause." 

By s. 12, "Whosoever by the explosion of gun- 
powder, or other explosive substance, shall destroy 
or damage any building >/vith intent to commit 
murder, shall be guilty of felony." 

By s. 28, " Whosoever shall unlawfully and 
maliciously by the explosion of gunpowder, op 
other explosive substance, bum, maim, disfigure, 
disable, or do any grievous bodily harm to any 
person, shall be guilty of felony." 

By s. 29, " Whosoever shall unlawfully and mali- 
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ciously cause any gunpowder, or other explosive 
substance to explode, or send or deliver to, or cause 
to be taken, or received by, any person, any explo- 
sive substance, or any other dangerous, or noxious 
thing, or put or lay at any place, or cast or throw at 
or upon, or otherwise apply to any person any cor- 
rosive fluid, or any destructive or explosive sub- 
stance, with intent in any of the cases aforesaid to 
bum, maim, disfigure, or disable any person, or to 
do some grievous bodily harm to any person, shall, 
whether any bodily injury be effected or not, be 
guilty of felony." 

The punishment for any of the felonies men- Punish- 
tioned in these last three sections is penal servitude 
for life or for any term not less than three years ; 
or imprisonment for any term not exceeding two 
years, with or without hard labour, and with or 
without solitary confinement. 

It is enacted by s. 30, " Whosoever shall unlaw- 
fully and maliciously place or throw in, into, upon, 
against, or near any building, ship or vessel, any 
gunpowder, or other explosive substance, with intent 
to do any bodily injury to any person," or* "to 
destroy or damage any building, or any engine, 
machinery, working tools, fixtures, goods, or chat- 
tels, shall, whether or not any explosion take place, 
and whether or not any bodily injury is effected, or 
any damage to any engine, building, machinery 
working tools, fixtures, goods, or chattels, be guilty 
of felony, and being convicted thereof, shall be 
liable at the discretion of the court, to penal ser- 

1 24 & 25 Vict. c. 97, s. 10. 



174 



Puniah- 
meut. 



Evidence of 
intention. 



Aggravated 
assaults. 



Punish- 
ment. 



Assaults 



vitude for any term not exceeding fourteen, and 
not less than three years, or imprisonment for 
any term not exceeding two years, with or with- 
out hard labour, and with or without solitary 
confinement." 

In all these cases it will be observed that the 
intention of the party at the time that he commits 
t}ie offence is an essential ingredient in it, and is as 
necessaiT to be proved, as any other fact or cir- 
cumstan'ce which may form part of the charge; 
and as the intention is not capable of positive proof, 
it must be implied from overt acts, and every man 
is supposed to intend the necessary consequence of 
his own acts.^ 

Although drunkenness is no excuse in any crime 
whatever, it is often of very great importance in 
cases, where it is a question of Intention : a person 
may be so drunk as to be utterly unable to form 
any intention, and yet he may be guilty of very 
great violence.^ 

It is enacted by 24 <fe 25 Yict. c. 100, s. 20, 
'' Whosoever shall unlawfully and maliciously 
wound or inflict upon any other person, either with 
or without any weapon or instrument, any grievous 
bodily harm, shaU be guilty of a misdemeanor, and 
shall be liable, at the discretion of the court to 
penal servitude for the term of three years, or to be 
imprisoned with or without hard labour for any 
term not exceeding two years." 

It is enacted by 24 & 25 Vict. c. 100, ss. 38 &41, 



^ R. V. Fai-rington, R. & R. 207. 
2 R. V. Cruie, 8 C. & P. 546. 



175 

" that when any person shall be charged with, and J^^^^^^Ja 
convicted of, any of the following offences as mis- felony; 

' •' ^ ^ assaults on 

demeanors ; that is to say, of any assault with peace oab- 
intent to commit felony ; of any assault upon any 
peace officer in the due execution of his duty, or 
upon any person acting in aid of such officer ; of 
any assault upon any person with intent to resist, 
or prevent the lawful apprehension, or detainer of 
the party so assaulting, or of any other person for 
any offence ; or of any assault committed in pur- 
suance of any conspiracy to raise the rate of wages ; 
in any such case, the court may sentence the Punish- 

^ ' . •^ . ment. 

offender to be imprisoned with or without hard 
labour for any term not exceeding two years." 

By s. 37, " Whosoever shall assault and strike, 
or wound any magistrate, officer, or other person 
whatsoever lawfully authorized in or on account 
of the exercise of his duty, in, or concerning the 
preservation of any vessel in distress, or of any 
vessel, goods, or effects, wrecked, stranded, or cast 
on shore, or lying under water, shall be guilty of a 
misdemeanor, and shall be liable to penal ser- 
vitude for any term not exceeding seven, and not punish- 
less than three years, or to be imprisoned with or ™®"** 
without hard labour, for any term not exceeding 
two years.'* 

In trying any charges of the above descriptions it 
will be requisite for the members of the court to 
bear in mind the provisions of ss. 40 and 41, as 
respects the intent with which the offence is com- 
mitted, and the finding the prisoner guilty of the 
lesser on the charge of the greater offence ; as well 
as those of s. 34 and s. 45 (Nos. 3, 4, 5, 6, 7, 8, 9, 
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10, 11), and 8. 46 (Nos. 6, 7), with reference to 
the mode of trial and scale of punishment, if the 
court shall determine to punish the offence under 
s. 34, instead of awarding the punishment to which 
the offender would have been liable had he been 
tried before a competent criminal tribunal. 



Punish- 
ments for 
robbery or 
theft. 



Robbery. 



Theft. 



Offences against Property. 

" If any person subject to the Naval Discipline 
Act is guilty of robbery or theft he shall suffer 
penal servitude " * for life, or any term of not 
less than three years, imprisonment, or any of the 
punishments under ss. 45 (Nos. 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11), 46 (Nos. 4, 5, 6, 7), 49 (Nos. 1, 2, 3), 
always bearing in mind that no officer, petty, or 
non-commissioned officer, shall be subject to corpo- 
ral punishment for these offences, s. 46 (No. 8), or 
any officer tried summarily, s. 49. 

Eobbery consists in the felonious and forcible 
taking from the person of another, or in his pre- 
sence, and against his will, of any property to any 
value, by violence, or putting him in fear.* The 
word " felonious " is to be taken to mean that 
there is no color of right to excuse the act; 
" property " may be interpreted in its widest sig- 
nification as anything to which another has the 
right of possession. 

Theft may be defmed thus : — " The wrongful or 
fraudulent taking, and carrying away, of the per- 
sonal goods of another from any place with a felo- 
nious intent to convert them to the taker's own 



1 S. 38. 



2 1 Hawk. P. C. c. 34. 
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use, aud make them his own property without the 
consent of the owner : " the " intent " must be to 
deprive the owner, not temporarily, but perma- 
nently, of his property.^ There must not only be 
a taking, but also a carrying away, to constitute 
theft. A bare removal, however, from the place in 
which the thief found the goods, though he does not 
make off with them, is a sufficient carrying away ; ' 
as, for instance, where a thief, intending to steal 
plate, take it out of a chest in which it was, and 
lay it down upon the floor, but be surprised before 
he can make his escape with it ; and where the 
prisoner drew a book from the inside pocket of the 
prosecutor's coat about an inch above the top of 
the pocket ; but whilst the book was still about the 
person of the prosecutor, the prosecutor suddenly 
put up his hand, upon which the prisoner let the 
book drop, and it fell into the prosecutor's pocket ; 
this was considered a sufficient carrying away.^ 
And, by the same rule, drawing a sword partly out 
of the scabbard will constitute a "carrying away." 

"Where there has once been a sufficient taking of Ti^eft not 

^ purged by a 

the goods by the thief, the offence is completed, return of the 
and will not be purged by a returning of the goods cies. 
either in the case of theft or robbery.* Thus, where 
a servant was indicted for stealing a sHver saucepan, 
which had been pledged at a pawnbroker's, and the 
counsel for the prisoner asked the jury to consider 
whether he took it feloniously, or intending at the 
time he pawned it to redeem it as soon as he could, 

1 M. V. Thurhom, 1 D. C. C. 388. 

2 1 Hawk. P. C. c. 33, s. 18. 

3 R V. Thompson, 1 M. C. C. 78. * 2 Riiss. 7. 

I 8 
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Gumey, B., in summing up, observed, " You will 
say whether the prisoner stole this property or not. 
I confess I think, that if this doctrine of an in- 
tention to redeem property were to prevail, courts 
of justice would be of very little use. A more 
glorious doctrine for thieves it would be difficult to 
discover, but a more injurious doctrine for honest 
men cannot well be imagined." ' 

There are two classes of cases of not unfrequent 
occurrence, which require a more particular con- 
sideration: 1st. Where a man loses goods, and 
another finds them, and not knowing the owner 
converts them to his own use. The true rule on 
this subject is, that '^ if a man find goods that have 
been actually lost, or are reasonably supposed by 
him to have been lost, and appropriates them with 
intent to take the entire dominion over them, really 
believing when he takes them that the owner cannot 
be found, it is not theft ; but if he takes them with 
the like intent, though lost, or reasonably supposed 
to be lost, hut reasonably helieving that the owner 
can he fotmd, it is theft.' It is clearly theft, if he 
know the owner ; and, therefore, where a bureau 
was given to a carpenter to repair, and he found 
money secreted in it, which he kept, and converted 
to his own use, it was holden to be a theft. ^ 

2ndly. Where the possession of goods has been 
obtained bond fide, without any fraudulent intention 
in the first instance, as where they are delivered to 
a man upon trust, or taken by him with the owner's 



1 R, V. Phetheon, 9 C. & P. 552. 

2 R, V. Thurborn, 1 D. C. C. 388. 

3 Ccbrtwright v. Gi'een, 2 Leach, 952. 
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consent, but subsequently appropriated fraudulently 
to his own use ; so, if I send goods by a carrier, 
and he carry them away and convert them to his 
own use; or if I deliver my watch to a watch- 
maker to be repaired, and he sell it. Offences 
of this description have been provided lor by 
24 & 25 Yict. c. 96, s. 3, which enacts, that 
" Whosoever being a bailee of any chattel,^ money, 
or valuable security, shall fraudulently take, or 
convert the same to his own use, or the use of any 
other person other than the owner thereof, although 
he shall not break bulk, or otherwise determine 
the bailment, shall be guilty of larceny." Bail- 
ment may be defined to be " the delivering of any 
thing to another, either to be delivered back by 
the bailee (i, e, the person to whom it is delivered), 
to the bailor (i. e, the person who delivered it), 
or to be delivered over to a third person at the 
command of the bailor. It will be observed, that 
in all cases of bailment, although the possession 
passes rightfully in the first instance, the exclusive 
right of property never passes to the bailee ; for 
where the property in goods taken has been parted 
with by the owner, there can be no theft,^ 

In all cases of theft the principal questions which Tests of 
will arise, will be — whether the prisoner took the 
goods knowingly, or by mistake, — ^whether he took 
them hond fide under a claim of right, or other- 
wise, — ^whether he took them with an intent to 
return them to the owner, or fraudulently, with an 

1 Chattels comprehend all goods moyeable and immoveable 
except such as are in the nature of freehold, or parcel of it. 

2 2 Eufis. 35. 
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intent to deprive the owner of them altogether, 
and to appropriate them, or convert them, to hia 
own use, — whether he took them rightfully in the 
first instance, but subsequently appropriated them 
to his own use, or otherwise. All these questions 
must be determined by the court upon a review of 
the particular facts of each case, always remember- 
ing, that by s. 41 of the Naval Discipline Act, upon 
a charge of theft, a court-martial may find the 
prisoner guilty of an attempt to thieve, or of em- 
bezzlement, or of wrongful appropriation of pro- 
perty belonging to another. In the event of such 
a finding, the prisoner will be liable to such punish- 
ment as might have been awarded to him by any 
competent criminal tribunal. 

There are some other offences against property 
not specified in the Naval Discipline Act, but 
punishable by the. laws of England, which will 
require notice, and the offenders may be punished 
either under s. 34 of the Naval Discipline Act, and 
s. 45 (Nos. 4, 5, 6, 7, 8, 9, 10, 11), and s. 46 (No. 
7), (and if not officers, tried summarily under s. 
49), or be sentenced by court-martial to such 
punishment as any competent civil tribunal might 
award as hereinafter-mentioned. 
Burglary. j^ ^g enacted by 24 & 25 Vict. c. 96, s. 51, " Who- 

soever shall enter the dwelling-house of another 
with intent to commit any felony therein, or being 
in such dwelling-house shall commit any felony 
therein, and shall in either case break out of the 
said dwelling-house in the night, shall be deemed 
guilty of burglary." And by s. 1, " that for pur- 
poses of this Act, the night shall be deemed to 
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commence at nine o'clock in the evening of each 
day, and to conclude at six o'clock on the morning 
of the next succeeding day," 

The punishment for burglary is penal servitude Punfah- 
for life, or for any term not less than three years, 
or imprisonment for any term not exceeding two 
years, with or without hard labour, and with or 
without solitary confinement. * 

The breaking and entering of the dwelling-house nefimticmof 
of another in the night-time, with intent to com- 
mit a felony therein ; or the breaking out of the 
dwelling-house of another in the night-time, having 
entered it with intent to commit felony, or having 
committed a felony whilst in it, is burglary. 

The breaking may be either actual or construe- Evidence, 
tive. An actual breaking is, where the offender, 
for the purpose of getting admission for any part 
of his body, or for a weapon, or other instru- 
ment, in order to effect his felonious intention, 
breaks a hole in the wall of the house, breaks a 
door or window, picks the lock of a door or opens 
it with a key, or even by lifting the latch, or un- 
looses any other fastening to doors or windows, 
which the owner has provided.* And the breaking 
necessary to constitute burglary is not restricted 
to a breaking of the outer wall, op doors, or 
windows of a house ; if the thief gets admission 
into the house by the outer door or window being 
open, and afterwards breaks or unlocks an inner 
door, for the purpose of entering one of the rooms 
in the house, it is burglary. So, if a servant open 

^ 24 & 26 Vict. c. 96, s. 52. 2 ^rcji, Cr. L. 391. 
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his master's chamber door, or the door of any other 
chamber not immediately within his trust, with a 
felonious design ; or if any other person lodging 
in the same house, or in a public inn, open and 
enter another's door with such evil intent, it is 
burglary.* 

A constructive breaking is, where the offender, 
with intent to commit a felony, obtains admission 
by some artifice or trick, for the purpose of effecting 
it. As, for instance, if a man knock at a door, and 
upon its being opened rush in with a felonious 
intent ; or upon pretence of taking lodgings, fall 
upon the landlord and rob him.^ 

SeaSng. Housebreaking only differs from burglary in the 

offence being committed in the day-time, instead of 
the night ; the punishment is 1{he same, save that 
the term of penal servitude must not exceed seven 
years.' 

m"n^^* Embezzlement of public stores is provided for by 

8. 29 of the Naval Discipline Act, but a similar 
offence against individuals committed by clerks or 
servants must be dealt with either under s. 34 of 
the Naval Discipline Act, or under 24 & 25 Vict, 
c. 96, B. 68, which enacts, " that whosoever being a 
clerk or servant, or being employed for the pur- 
pose, or in the capacity of a clerk or servant, shall 
fraudulently embezzle any chattel, money, or valu- 
able security, which shall be delivered to, or received, 
or taken into possession by him for or in the name, 
or on account of his master or employer, or any 
part thereof, shall be deemed to have feloniously 

» Arch. Cr.L. 892. « Arch. Cr. L. 891. 
> 24 &; 25 Vict e. 96, s. 57. 
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stolen the same from his master or employer, 
although such chattel, money, or security was not 
received into the possession of such master or 
employer, otherwise than by the actual possession 
of his clerk, servant, or other person so employed." 
Punishment: penal servitude for any term not ^^l^' 
exceeding fourteen, nor less tha^. three years, or 
imprisonment for any term not exceeding two 
years, with or without hard labour, and with or 
without solitary confinement.^ 

There are two facts which must always be proved J? ^^^^a^. 
in support of this charge : — ™«^*- 

Ist. That the prisoner received the money, &c., 
for, or in the name, or on account of his master, by 
virtue of his employment as such clerk or ser- 
vant ; a temporary employment in either capacity is 
sufficient. 

2ndly. That he embezzled the money, &c. The 
usual presumptive evidence of this fact is, that the 
prisoner never accounted with his master, or gave 
a false account of the money, &c., so received by 
him, or denied his having received it. 

Cheating is an offence punishable under s. 88, False pro- 
which enacts, " that whosoever shall by any false 
pretence obtain from any other person any chattel, 
money, or valuable security, with intent to defraud, 
shall be guilty of a misdemeanor." Punishment: punish- 
penal servitude for the term of three years, or 
imprisonment with or without hard labour, and 
with or without solitary confinement, for any term 
not exceeding two years. 

1 24 & 25 Vict. c. 96, s. 68. 
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Cheating at 
play. 



To constitute an offence under this section, the 
prisoner must be proved to have fraudulently repre- 
sented as an eadating fact, that which is not an 
existing fact, for the purpose of inducing the pro- 
secutor to part with his property J It is not neces- 
sary that the pretence should be in words, the 
conduct and actp of the party will be sufficient 
without any verbal representation ;^ as, for instance, 
where a person at Oxford, who was not a member 
of the University, went for the purpose of fraud, 
wearing a commoner's gown and cap, and obtained 
goods; this was held a sufficient false pretence, 
though nothing passed in words : neither is it 
necessary that the whole of the pretence charged 
be proved, provided proof be given of part, and 
that the money or goods were obtained by such 
part.' 

It is enacted by 8 & 9 Vict. c. 109, s. 17, that 
every person who shall by any fraud, or unlawful 
device, or ill-practice in playing at or with cards, 
dice, tables, or other game, or in bearing a part in 
the stakes, wagers, or adventures, or in betting 
on the sides or hands of them that do play, or in 
wagering on the event of any game, sport, pastime, 
or exercise, win from any other person, to himself, 
or any other or others, any sum of money or 
valuable thing, shall be deemed guilty of obtaining 
such money or valuable thing from such other 
person by a false pretence, with intent to cheat, or 



1 R V. Woolley, 1 D. C. C. 569. 

2 Jt. V. Barnard, 7 C. & P. 784 ; R v. ClosSy 27 L. J. M. 
C. 64. 

» JR. V. HiU, R. & R. 190. 
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defraud such person of the same, and being convicted 
thereof, shall be punished accordingly. 

Forgery has been defined as "the fraudulent Foiigery. 
making, or alteration of a writing for the purpose 
of fraud and deceit." The intent to defraud is an 
ingredient of the offence ; but it is not necessary 
to prove the intention of the prisoner to have been 
to defraud any particular person, it is sufficient to 
prove generally an intent to defraud.* Neither 
is it necessary to prove that any person was 
actually defrauded by the forgery, if from circum- 
stances the court can presume that it was the 
prisoner's intention to defraud;* for where the 
intent to defraud exists in the mind of the pri« 
Boner, it is sufficient, although from circumstances, 
of which he is not apprised, he could not in fact 
defraud the prosecutor.^ 

A great number of statutes relating to different 
kinds of forgery, are consolidated by 24 & 25 
Vict c. 98 : such of the more important provisions 
of that statute as are likely to affect charges before 
courts-martial, are subjoined. 

" Whosoever shall forge, or alter, or shall offer. Porting or 
utter, dispose of, or put off, knowing the same to Sank notes, 
be forged or altered, any note or bill of exchange *°* 
of the Bank of England or of the Bank of Ireland, 
or of any other body corporate, company, or per- 
son carrying on the business of bankers, commonly 
called a bank note, a bank bill of exchange, or 
bank post bill, or any will, codicil, or testamentary 

1 24 & 26 Vict. c. 98, s. 44. 

2 Ward'8 case, 2 Russ. 359. 

3 R. V. ffolden, R. & R. 154. 
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instrument, or any bill of exchange, or any pro- 
missory note for the payment of money, or any 
indorsement, or assignment of any bill of exchange, 
OP promissory note for the payment of money, or 
any acceptance of any bill of exchange, or any 
undertaking, warrant, or order for the payment of 
money, with intent in any of the cases aforesaid 
to defiraud,^ shall be guilty of felony.*' 

•* Whosoever shall forge or alter, or shall offer, 
utter, dispose of, or put o£[^ knowing the same 
to be forged or altered, any deed, bond or writing 
obligatory, or any acquittance, or receipt, either 
for money or goods, or any accountable receipt 
either for money or goods, or for any note, bill, 
or other security for payment of money, or any 
warrant, order, or request for the delivery or 
transfer of goods, or for the delivery of any note, 
bill, or security for the payment of money, with 
intent to defraud, shall be guilty of felony." ^ 

Punishment for the above offences, at the dis- 
cretion of the court. — Penal servitude for life, or 
for any term not less than three years, or impri- 
sonment for any term not exceeding two years, 
with or without hard labour, and with or without 
solitary confinement.* 

" Whosoever shall without lawful authority or 
excuse, the proof whereof shall lie upon the party 
accused, purchase, or receive from any other person, 
or have in his custody or possession any forged 
bank note, bank bill of exchange or bank post 



1 24 & 26 Vict. c. 98, ss. 12, 21, 22, 23. 
2 Idem, as. 20, 23. * idem, 12, 20, 21, 22, 23. 
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bill, or blank bank note, blank bank bill of ex- 
change, or blank bank post bill, knowing the same 
to be forged, shall be guilty of felony.'* — Punish- P«n«h. 
ment : penal servitude for any term not exceed- 
ing fourteen, or less than three years, or imprison- 
ment with or without hard labour for any term 
not exceeding two years.* 

The offences with respect to counterfeit coin are *'*H*^» ., 

^ couuterfeit 

provided against by 24 & 25 Vict. c. 99. S. 2 coin. 
enacts " that whosoever shall falsely make or coun- 
terfeit any coin resembling, or apparently intended 
to resemble or pass for any of the Queen's current 
gold or silver coin, shall be guilty of felony. 
" And every such offence shall be deemed to be 
complete, although the coin so made, or counter- 
feited, shall not be in a fit state to be uttered, or 
the counterfeiting thereof shall not be finished or 
perfected." lb. s. 30. 

S. 3 applies to persons gilding or silvering any 
coin, or by any wash producing the colour of gold 
or silver over any coin with the same intention as 
in s. 2. 

Punishment : penal servitude for life, or for any Punish- 
term not less than three years, or imprisonment 
with or without hard labour, and with or without 
solitary confinement, for any term not exceeding 
two years. ' 

S. 9 enacts, that " whosoever shall tender, utter, uttcnnflr 

. n* i» t i ^ 'J. • counterfeit 

or put off any false or counterfeit com, resem- coin, 
bling or apparently intended to resemble or pass 
for any of the Queen's current gold or silver 

1 24 & 25 Vict. 0. 98, s. 13. 

2 24 & 25 Vict. c. 99, ss. 2, 8. 
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coin, knowing the same to be false or counterfeit, 
shall be guilty of a misdemeanor." 

Punishment : imprisonment for any term not 
exceeding one year, with or without hard labour, 
and with or without solitary confinement. 

Guilty knowledge must be proved by circum- 
stances ; as, for instance, evidence of former utter- 
ings or possession ^ of other counterfeit coin ; and by 
s. 11, if any person have three or more such pieces 
in his possession, with intent to utter them, he 
shall be liable to penal servitude for three years, 
or imprisonment for any term not exceeding two 
years, with or without hard labour, and with or 
without solitary confinement. 

The fraudulent receipt of public stores is pro- 
vided for by s. 29 of the Naval Discipline Act ; 
but with regard to receivers of stolen property 
generally, it is enacted by 24 & 25 Vict. c. 96, s. 91, 
** that whosoever shall receive any chattel, money, 
valuable security, or other property whatsoever, 
the stealing, taking, extorting, obtaining, embez- 
zling, or otherwise disposing whereof shall amount 
to a felony, such person knowing the same to have 
been feloniously stolen, taken, extorted, obtained, 
embezzled, or disposed of, shall be guilty of felony." 

Punishment: penal servitude for any term not 
exceeding fourteen, or less than three years, or 
imprisonment for any term not exceeding two years, 
with or without hard labour, and with or without 
soHtary confinement. 

The receiver may be tried whether the principal 



1 i?. V. Jarvis, 25 L. J. M. C. 30. 
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felon shall or shall not have been previously con- 
victed, or shall or shall not be amenable to justice. 
^ To support this charge, proof must be given : Evidence. 
Ist. That the goods mentioned in the charge were 
stolen ; for which purpose the principal felon is a 
competent witness, and, indeed, to prove the whole 
case.^ 2ndl7. That the prisoner received the goods 
stolen. Proof that the goods were found in the 
prisoner's possession is good presumptive evidence of 
the fact. Srdlj. That the prisoner at the time he re« 
ceived, or bought the goods, knew them to be stolen. 

This is proved either directly by the evidence of Guilty 
the principal felon, or circumstantially, by proving 
that the prisoner bought them very much under 
their value, or denied their being in his possession, 
or the like. For owing to the jealousy and caution 
so necessary in this sort of traffic, it often happens 
that no express disclosure is made, and yet the 
illegal acquisition of the articles in question is as 
well understood as if the receiver had actually wit- 
nessed the depredation. In this, as in other cases, 
therefore, it is sufficient if circumstances are proved, 
which to persons of ordinary understanding, and 
situated as the prisoner was, mttst have led to the 
conclusion that they were illegally acquired, ' 

Miscellaneous Offences. 
The false personation of seamen is provided Personatiou 

1 -i -i-i ^M A -I -. -rrr a ^Z. of seauien. 

against by 11 Geo. 4, and 1 Wm. 4, c. 20, s. 84, 
which enacts, " that if any person shall falsely and 

1 Arch. 853. 

2 RoBC. Crim. Evid. 8S1. 



190 



Punish- 
ment. 



Sending a 

threatening 

letter. 



deceitfully personate any commiflsion, warrant, or 
petty officer, or seaman, or commission or non- 
commissioned officer of marines, or marine, or the 
wife, widow, or relation, or the executor, adminis- 
trator, or creditor of any such officer, seaman, or 
marine, or any person entitled to any allowance 
from the Compassionate Fund of the navy, in order 
to receive any wages, pay, half-pay, prize money, 
bounty money, pension, or any part thereof, gra- 
tuity, or other allowance for money due or payable, 
or supposed to be due or payable, to any such 
officer, seaman or marine, or any allowance to any 
person from the said Compassionate Fund, with 
intent to de&aud any person whomsoever, every 
such offender shall be guilty of felony." 

Punishment: penal servitude for life, or any 
term not less than three years, or imprisonment for 
any term not exceeding four years, with or without 
hard labour, and with or without solitary confine- 
ment. J5., 8. 88 ; 9 & 10 Vict. c. 24, s. 1 ; 7 Wm. 
4, and 1 Yict. c. 90, s. 6 ; 16 & 17 Vict. c. 99, s. 4. 

The offence of sending a threatening letter falls 
under 24 & 25 Yict. c. 96, ss. 44, 46, which enact, 
that " Whosoever shall send, deliver, or utter, or 
directly, or indirectly cause to be received, knowing 
the contents thereof, any letter, or writing, demand- 
ing of any person with menaces, and without any 
reasonable or probable cause, any property, chattel, 
money, valuable security, or other valuable thing, 
or whosoever shall send, deliver, or utter or directly, 
or indirectly cause to be received, knowing the 
contents thereof, any letter, or writing, accusing, 
or threatening to accuse any other person, of any 



or 
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191 



crime punishable by law with death or penal ser- 
vitude for not less than seven years, or of any 
assault with intent to commit any rape, or of any 
attempt or endeavour to commit any rape, or of 



01 1 any infamous crime (namely, the abominable crime 
ice of buggery, committed either with mankind or 
lerl beast, and every assault with intent to commit the 
37, [ said abominable crime, and every attempt to en- 
"^ deavour to commit the said abominable crime, and 
W ©very solicitation, persuasion, promise, or threat 
ch j offered or made to any person, whereby to move 
ny or induce such person to commit or permit the 
th said abominable crime,) with a view or intent in 
any of such cases to extort or gain by means of 
such threatening letter or writing, any property, 
ij [ chattel, money, valuable security, or other valuable 
)r 1 thing, from any person, shall be guilty of felony. 
it Punishment: penal servitude for life, or any punish- 

)- term not less than three years, or imprisonment for ™®° ' 
I. any term not exceeding two years, with or without 
\. bard labour, and with or without solitary confine- 
ment. 

" Whosoever shall maliciously send, deliver, or I^^^^n 
utter, or directly, or indirectly cause to be received, to murder, 
knowing the contents thereof, any letter, or writ- 
ing threatening to kill or murder any person, shall 
be guilty of felony, and liable to be punished by 
penal servitude for any term not exceeding ten, 
nor less than three years, or imprisonment for any 
term not exceeding two years, with or without hard 
labour, and with or without solitary confinement. " ^ 
A riot consists in the proof of the assemblage of ^°'' 

1 24 & 25 Vict c. 100, s. 16. 
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three or more perBona together, where their aBBem- 
bling waa accompanied with Bome Buch circutn- 
fltances either of actual force, or violence, or at 
least of an apparent tendency thereto, as were 
calculated to inspire people with terror ; auch aa 
being armed, using threatening apeeohes, turbulent 
geetures, or the tike. If an asBemblj of persona 
be not accompanied with such circumstances as 
these, it can never be deemed a riot, however 
unlawful their intent, or however unlawful the 
acts which they actually commit. It is a suffi- 
cient terror and alarm, however, to sustain the 
charge, if any one person be in fact terrified ; 
and it ia immaterial whether the act done be un- 
lawful or not ; doing it in a manner calculated to 
inapire people with terror, is equally punishablei 
whether it be lawful or otherwise.' 

Funiahment : imprisonment, with or without hard 
labour.' 

A conspiracy is an agreement between two or 
more persona : — 1, falsely to charge another vrith 
a crime punishable by law, either from a malicious 
or vindictive motive or feeling towards the party, 
or for the purpose of extorting money from him ;— 
2, wrongfully to injure or prejudice a third person, 
or any body of men in any other manner ; — 3, to 
commit any offence punishable by law ; — i, to do 
any act with intent to prevent the course of justice ; 
— 5, to effect a legal purpose with a corrupt intent, 
or by improper means.' 

1 Arch. Cr. L. 674, 675. 
» 8 Geo. 4, q. tl4. 
' Anji. Cr. L. 768. 
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1. The charge must in the first place state the charge. 
conspiracy. 

2. It is usual to set out the overt acts"; that is to 
say, those acts which may have been done by any 
one or more of the conspirators, in order to effect 
the common purpose of the conspiracy ; but this 
is not essentially necessary, the conspiracy itself 
is the offence, and whether anything has been done 
in pursuance of it or not, is immaterial.^" But it 
has been held that if an indictment for conspi- 
racy be general, the court will order the pro- 
secution to furnish a particular of the charges to be 
relied upon, but will not compel him to state the 
specific acts to be proved, and the time and place 
at which they are alleged to have occurred.- 

As soon as the charge has been brought before the Evidence. 
court, the first thing to be proved is the conspiracy 
as described in the charge ; secondly, evidence must 
be adduced to show that the defendants were 
engaged in it, or circumstances proved from which 
the court may presume these facts ; and the pro- 
secutor may go into general evidence of the nature 
of the conspiracy, before he gives evidence to con- 
nect the defendant with it. 

The acts and declarations of any of the conspi- 
rators in furtherance of the common design, may be 
given in evidence against all, but before you give 
in evidence the acts of one conspirator against 
another, you must prove the existence of the con- 
spiracy, that the parties were members of the same 



1 Arch. Cr. L. 758. 

2 R, V. Hamilton, 7 C. & P. 448. 
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conspiracy, and that the act in question was done 
in furtherance of the common design} 

A conspiracy must be hjtwo persons at least;'- 
one cannot be convicted of it, iinless he has been 
charged with conspiring with divers other persons 
to the court unknown. 

Punish- The offence of conspiracy is a misdemeanor 

punishable by fine or imprisonment, or both. 

Perjury. j^ |g enacted by the NavaJ Discipline Act, s. 67, 

"That every person,^ who upon any examination 
upon oath, or upon affirmation before any court- 
martial held in pursuance of this Act, shall wil- 
fully and corruptly give false evidence, shall be 
liable to the penalties of wilful and corrupt 
perjury.'* 

Charge. The oath or affirmation must be material to the 

matter then under consideration of the court. 
The charge must set forth the substance of the 
offence alleged against the defendant, together with 
the proper averment or averments to falsify the 
matter whereon the perjury is assigned. 

Evidence. To support the charge — the matter sworn to 

must be proved by evidence. If in writing it 
must be produced. Thus it would be necessary 
in proceedings under the above section to pro- 
duce that part of the original minutes of the court- 
martial which contained the matter sworn. Upon 
a charge of perjury there must be two witnesses ; 
one alone is not sufficient, because there is in that 



» Arch. Cr. L. 769. « i Hawk. c. 72, s. 8. 

3 If the offender be a civiliat), he must be indicted in the 
ordinary criminal court. 
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case only one oath against another.^ But if the 
assignment of perjury be directly proved by one 
witness, and strong circumstantial eyidence be 
given by another, or the proof of other material 
and relevant facts, or written documents be adduced, 
confirming his testimony, such evidence would 
be held a sufficient corroboration of the first wit- 
ness.^ But the contradiction of the one oath of 
the defendant by the other is not enough. 

Perjury is punishable at common law with fine 
and imprisonment (with hard labour, 3 Geo. 4, c. 
114), at the discretion of the court ; and by stat. 
2 Geo. 2, c. 25, s. 2, the court may order the party 
to be imprisoned and kept to hard labour in the 
house of correction for any term not exceeding 
seven years, or may sentence him to penal ser- 
vitude for three years ; 16 & 17 Vict. c. 99, s. 4. 

* Arch. Or. L. 236. 

2 BouUet^s case, 2 Den. C. C. 402. 
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CHAPTEE XI. 

THE RULES OF EVIDENCE. 



Section I. 

OENEBAL PRI170IPLES OF THE LAW OF EVIDENCE. 

" CoTJETS-MABTiAL have authority to try offenders 
principiea. and inflict punishment according to the nature and 
degree of the offence as regulated by the law of 
the land." ^ The principles of the law of England 
must be their guide, but they are not bound to 
adopt all the refined distinctions that have been 
established and adopted in courts of common law.^ 

The general rules of evidence are founded on 
unchangeable principles of justice, which can never 
vary with the forms and jurisdiction of courts; 
they must therefore govern the practice of courts- 
martial on all questions of testimony. 

The means which the law employs for investi- 
gating the truth of a past transaction, are those 
which are resorted to by mankind for similar, 
but extra-judicial purposes. These are the best, 

1 Per Grose, J. : R. v. Suddis, 1 East, 314. 

2 Per Lord Lougbborough : Gfrcmt v. Omildj 2 H. Bl. 104. 
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usually the onlj means of inquiry, and for this 
reason a court-martial forms a tribunal well qualified 
to judge of matters of fact, especially when they 
involve questions of professional conduct or breaches 
of discipline; for, subject to certain exceptions, 
the members must decide by the aid of experience 
and reason, as they would do on any extra-judicial 
occasion. 

In all cases where knowledge cannot be acquired 
by means of actual and personal observation, there 
are but two modes by which the existence of a 
by-gone fact can be established : — 

1st. Direct evidence, which consists in inform a- Direct 

evidence. 

tion derived either immediately or mediately from 
those who had actual knowledge of the fact. 

2ndly. Indirect evidence, which consists in in- indirect 

evidence 

formation derived by means of inferences, or con- 
clusions drawn from other facts connected with 
the principal fact, and ascertained by competent 
means. 

Where legal evidence is sufficient to produce a Proof, 
conviction of the truth of the fact to be established, 
it amounts to proof. 

It is obvious that the means of indirect proof 
must usually be supplied by direct proof; for no 
inference can be drawn from any collateral facts 
until those facts have themselves been first satis- 
factorily established.^ 

Such being the ordinary sources of evidence, fxchL?on. 
why should an inquiry as to the truth of any par- 
ticular fact in a court of justice be limited by 

J 1 Starkie, Ev. 14. 
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exclusive rules which restrain the admission of 
evidence P 

The answer is, that the law interferes in order 
to provide more certain tests of truth than can be 
provided, or indeed than are necessary, in the ordi- 
nary course of affairs, and thereby to exclude all 
weaker evidence to which such tests are inappli- 
cable, and which, if generally admitted, would be 
more likely to mislead than to answer the purposes 
of truth.* 
Teste of The first of these tests is the obligation of an oath^ 

required by the law in order to exclude impure or 
suspicious testimony, and to add the most solemn 
and binding sanction to that which is admitted. 
The next is that of cross-examination ; that is to 
say, the power given to the party against whom 
evidence is offered, of cross-examining the witness 
upon whose authority the evidence depends : this 
constitutes the strongest test both of the ability 
and the willingness of the witness to declare the 
truth. By this means the opportunity which the 
witness had of ascertaining the fact to which he 
testifies, his ability to acquire the requisite know- 
ledge, his powers of memory, his situation with 
respect to the parties, his motives, are all severally 
examined and accurately scrutinized. ' 

Such are the principles which govern the recep- 
tion of immediate testimony. 

» 1 Starkie, Ev. 15. 

^ A ** solemn affirmation" may be substituted for an oath in 
the case of Quakers, Moravians, or Separatists, or persons who 
have been Quakers, or Moravians, 3 & 4 Wm. 4, c. 49 and c. 82, 
and 1 & 2 Vict. c. 77. 

3 1 Starkie, Ev. 26. 
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Combined with these tests is the rule of law which ^^.® ^®*^ ^ 

evidence to 

requires that the best evidence of which the case is ^ v^ 
susceptible should be produced. This has the effect 
of excluding all mediate testimony, subject to ex- 
ceptions under certain recognized legal conditions. 
In requiring the production of the best evidence 
applicable to each particular fact, it is meant that 
no evidence shall be received which is merely sub- 
stitutionary in its nature, so long as the original 
evidence is attainable.^ 
This rule naturally leads to the division of evi- '^rima.ry 

•^ ... **^" second- 

dence into primary and secondary — a distinction aryevi- 

^ ^ ^ dence. 

referring only to the quality, and not to the strength 
of the proof. Evidence which carries on its face 
no indication that better remaLns behind, is not 
secondary, but primary.* 

Primary evidence, or, in other words, that kind 
of proof which in the eye of the law affords the 
greatest certainty of the fact in question, may con- 
sist either of parol evidence, where the fact is to be 
established by the direct testimony of witnesses, or 
of written instruments, where the proof depends on 
a subject matter which has been reduced to writing. 
No other proof of the fact is in general admitted, 
until it is shovm that the production of this evi- 
dence is out of the party's power. All evidence 
falling short of this in its degree is termed secondary, 
and may consist either of parol evidence in the 
nature of hearsay, or of parol evidence in suhstittir 
tion for written evidence, or of written copies of 
original documents. The general rule of law with 

» 1 Taylor, Ev. 340. ' lb. 342. 
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respect to this subject being, that the contents of a 
written instrument which is capable of being pro- 
duced, must be proved by the instrument itself and 
not by parol evidence} 
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Section II. 



PRESUMPTIYB BYIDENOE. 



Primary evidence, when it consists of direct 
evidence, speaks for itself, and, if believed, proves 
the fact ; when it consists of indirect evidence, it 
stands on a somewhat different footing ; for when a 
fact itself cannot be proved, that which comes 
nearest to the proof of the fact, is the proof of the 
circumstances that necessarily or usually attend 
such facts, and are called presumptions, for they 
stand instead of the proofs, until the contrary be 
proved. In criminal cases, &om the secret manner 
in which guilty actions are generally perpetrated, 
it is seldom possible to give direct evidence of 
the commission of the offence charged; that is, 
to produce a witness who saw the act committed ; 
and therefore recourse must necessanly be had to 
presumptive (or, as it is often called, circumstan- 
tial) evidence ; that is, the direct evidence of cir- 
cumstances from which the commission of the act 
may be presumed.^ 

In weighing the value of circumstantial evidence, 
it is most important to ascertain that the different 
circumstanq^s which form altogether the links of a 
transaction, should all so concur as to fix the pre- 



1 1 Taylor, Ev. 342-3. 



3 2 Russ. 727. 
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sumption of guilt on the accused ; if they do so, 
and especially if they be such over which the 
accuser could have no control, the conclusion can 
scarcely be erroneous/ 

Where an indictment for murder was supported 
entirely by circumstantial^ evidence, and there was 
no fact which, taken alone, amounted to a pre- 
sumption of guilt ; Alderson, B., told the jury that 
before they could find the prisoner guilty, they 
must be satisfied, "not only that those circum- 
stances were consistent with his having committed 
the act, but they must also be satisfied that the 
facts were such as to be inconsistent with any other 
rational conclusion than that the prisoner was the 
guilty person ;" and he then pointed out to them 
the proneness of the human mind to look for, and 
often slightly to distort the facts in order to esta- 
blish such a proposition, forgetting that a single 
circumstance which is inconsistent with such a 
conclusion, is of more importance than all the rest, 
inasmuch as it destroys the hypothesis of guilt.^ 

One of the most usual presumptions in criminal Ordinary 
prosecutions occurs in cases of theft, where, upon tions of 
proof of a theft having been committed, and of the 
property stolen having been shortly afterwards 
found in the possession of the prisoner, it is pre- 
sumed that he actually stole it, unless he proves 
how he came by it : so also on a charge of arson, 
proof that property which was taken out of the 
house at the time of the firing, was afterwards 
found secreted in possession of the prisoner, raises 

1 1 Phil. Ev. 166. 3 Hodges case, 2 Lew. 227. 

K 3 
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a presumption that the prisoner was present, 
and concerned in the arson. So also proof that 
clothes, weapons, or implements which are shown 
to have been previously in possession of the pri- 
soner, were found at or near a spot where a crime 
was committed, is frequently adduced, in order to 
raise a presumption that the prisoner was present 
at the time when the crime was committed/ 

Most important presumptions are derivable from 
the conduct of the parties. If circumstances in- 
duce a strong suspicion of guilt, where the accused 
might, if he were innocent, explain those circum- 
stances consistently with his own innocence, and 
yet does not offer such explanation, a strong natural 
presumption arises that he is guilty. And, in 
general, where a party has the means of rebutting 
and explaining the evidence adduced against him, 
if it does not tend to the truth, the omission to do 
so furnishes a forcible inference against him.^ 

Besides the presumptions which a court may 
make from circumstantial evidence, there are also 
presumptions of law. Thus a presumption of law 
arises in favour of innocence, until the contrary be 
proved ; and it arises not only in matters essentially 
criminal, but in ev^ry instance the rule is, that 
illegality is never to be presumed, but that the 
presumption always is, that a party complies with 
the law. So it is a legal maxim that '' omnia pre- 
sumuntur esse rite et solemniter acta, donee probetur 
in contrarium ;" and, therefore, it is a general pre- 
sumption of law, that a person acting in a public 



1 2 Buss. 728. 



2 lb. 729. 
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capacity, as a justice of the peace, a constable, 
an officer in the army or navy on service, &c., is 
duly authorized to do so, and that even in a case 
of murder.^ 

It is a presumption of law, indeed a universal ^o^*^" 
principle, as Lord Ellenborough observed,^ "that 
when a man is charged with doing an act, of which 
the probable consequences may be highly injurious, 
the intention is an inference necessarily resulting 
from the doing the act : therefore, the intent to 
kill is conclusively inferred from the deliberate 
violent use of a deadly weapon.^ Thus, upon every 
charge of murder, the fact of killing being first 
proved, the law presumes it to have been founded 
on malice till the contrary appear ; and, therefore, 
all circumstances alleged by way of justification, 
excuse, or alleviation, must be proved by the pri- 
soner, unless they arise out of the evidence pro- 
duced against him.^ 

It is a prima facie presumption of law that a 
person under the age of fourteen is not guilty of a 
felonious intention, untU evidence be produced to 
show that he is doli capax; for then it is said 
malitia supplet statem.* 

It may be proper here to mention the two weU- cautious 

, , applicable 

known cautions of Lord Hale respecting presump- to presump- 
tive evidence, viz. : , 1. That a person should never dence. 
be convicted for stealing the goods of some unknown 
person, because he cannot give an account of how 
he came by them, unless there be due proof made 

1 2 Rubs. 782. •* 2 Buss. 731. 

3 R y. Dixon, 3 M. & S. 16. « lb. 732. 

3 See 1 Taylor, Bv. 86 and note. 
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that a felony was committed of these goods. 2. 
That a person should never be convicted of murder, 
or manslaughter, unless the fact were proved to be 
done, or at least the body found dead.^ 
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Section III. 



OF HEABSAT EVIDENCE. 



The general rule is, that hearsay evidence of a 
fact is not admissible. 

The term hearsay is used with reference to what 
is done or written, as well as to what is spoken ; 
and, in its legal sense, it denotes that kind of 
evidence which does not derive its value solely 
from the credit given to the witness himself, but 
which rests also in part on the veracity and com- 
petence of some other person. 

That this species of evidence is not given 
upon oath, that it cannot be tested by cross-exa- 
mination, and that it supposes some better testi- 
mony which might be adduced in the particular 
case, are not the sole grounds for its exclusion. 
Its tendency to protract legal investigations to an 
embarrassing and dangerous length, its intrinsic 
weakness, its incompetency to satisfy the mind as 
to the existence of the fact, and. the frauds which 
may be practised with impunity under its cover, 
combine to support the rule that hearsay evidence 
is inadmissible.^ 

There are, however, certain important exceptions, 
which it will be the object of this section to point 



» 2 Rubs. 732. 



2 1 Taylor, Bv. 450. 
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out, where hearsay evidence is admissible, because 
either the objection does not apply, or from the 
necessity of the case, the rule is relaxed. 

When " hearsay** is introduced, not as a medium ^^^^ 
of proof in order to establish a distinct fact, but as " ^f^Je 
being in itself a part of the transaction in ques- tranaaction. 
tion, it is then admissible.^ Thus, in Lord George 
GordofCs case^ on a prosecution for high treason, 
it was held that the cry of the mob might be re- 
ceived in evidence, as part of the transaction ; and, 
generally speaking, declarations accompanying acts Deciamtions 
are admissible in evidence, as showing the nature, JS^dS^^ 
character, and object of such acts.^ Thus, upon 
an indictment for manslaughter in killing a party 
by driving a cabriolet over him, it has been held, 
that a statement made by the deceased immediately 
after the accident, as to the cause of the accident, 
was admissible.'* So it is in every day's experience 
in actions of assault, that what a man has said 
himself to his surgeon is evidence to show what he 
suffered by the assault. Inquiries of patients by 
medical men, with the answers to them, are evidence 
of the state of health of the patients at the time ; ' 
and what were the symptoms, what the conduct of 
the parties themselves at the time, are always 
receivable in evidence upon such inquiries, and 
must be resorted to from the very nature of 
the thing. So, on a prosecution for robbery, it 



» 2 Russ. 750. 

3 21 How. Stat. Trial, 535. 

3 2 Rnss. 750. 

* R. V. Foster, 6 C. & P. 325. 

^ Aveson v. Ld. Kinnavrd, 6 East, 193. 
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has been held that the fact of the party robbed 
making a complaint to a constable shortly after the 
robbery, and mentioning the name of the person as 
the name of one of the persons who had robbed 
him, is admissible. So, on a prosecution for rape, 
it has been held that proof may be given that 
the woman made a complaint recently after the 
injury.* 

If there has been a previous criminal prosecution 
between the same parties, and the point in issue 
was the same, the testimony of a deceased witness 
given upon oath at 'the former trial is admissible on 
the subsequent trial, and may be proved by one who 
heard him give evidence.' 

Besides the usual evidence of guilt in general in 
cases of felony, there is one kind of evidence pecu- 
liar to the case of homicide, which is the declaration 
of the deceased after the mortal blow as to the fact 
itself, and the party by whom it was committed. 
The general principle on which this species of 
evidence is admitted is, that they are declarations 
made in extremity, when the party is at the point 
of death, and when every hope in this world is gone ; 
when every motive to falsehood is silenced, and the 
mind is induced by the most powerful considera- 
tions to speak the truth ; a situation so solemn and 
so awful, is considered by the law as creating an 
obligation equal to that which is imposed by a 
positive oath administered in a court of justice. 
It is therefore evident that declarations, though 
proved to have been made by a person in a dying 



» 2 Rufis. 761. R v. Megton, 9 C. & P. 420 ; S. y. Walkery 
M. & £. 212. < 2 Buss. 752. 
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state, are not admissible, unless it also appears that 
they were made under a sense of impending death ; ^ 
and the court must be satisfied that at the time 
that the deceased made the statement he was under 
the impression that he could not recover;^ even 
though he did not actually express any apprehen- 
sion of danger;^ for his consciousness of approaching 
death may be inferred from the nature of the wound, 
the state of illness, or other circumstances of the 
case. The fact that a man has a possible hope of 
recovery, is not sufficient to exclude his declara- 
tion ; for probably every dying man has such a 
hope : if a man is in such a state as to have no 
reasonable hope, and such a fear of impending death, 
as not to wish to go out of the world with a lie in 
his mouth, his declaration is admissible/ The length 
of time which elapsed between the declaration and 
the death of the declarant, furnishes no rule for the 
admission or rejection of the evidence ; for it is the 
impression of almost immediate dissolution, and 
not the rapid succession of death in point of fact, 
that renders the testimony admissible. But these 
declarations are only admissible where the death 
of the deceased is the subject of the charge, and 
the cause of the death the subject of the dying 
declaration.* 
The dyinff declarations of the deceased are not pyiQg . 

1 2 Rubs. 762. 

3 R. V. Beany <fc another, C. C. K. 26 L. J. M. 43. 

3 E, V. Dingier^ 2 Leach, 61. 

* Jt. V. Dredge dt others, Wilts Assizes, 1861 : per Martin, 

B., MS. 
6 R. y. Mead, 2 B. & 0. 605 ; R. v. Hmd, C. C. E. 29 L. J. 

M. 147. 
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ot"m wSi ^^y admissible against a prisoner, but also in his 

Maoist a favor ; and as the declarations of a dying man are 
admitted on the supposition that in his awful situa- 
tion, on the confines of a future world, he had no 
motives to misrepresent, but, on the contrary, the 
strongest motives to speak without disguise, and 
without malice, it necessarily follows that the party 
against whom they are produced in evidence may 
enter into particulars of his state of mind and of 
his behaviour in his last moments, or may be allowed 
to show that the deceased was not of such a cha- 
racter as was likely to be impressed by a religious 
sense of his approaching dissolution.^ 

^^ Hearsay evidence is also admissible for the pur- 

pose of proving public rights and rights in the nature 
of public rights. 

Declarations Declarations or statements made by deceased 

oi docGftftod 

persons pcrsous, whcro they appear to be against their 
own inter- own interest^ have in many cases been admitted ; 
as entries in their books charging themselves with 
the receipt of money on account of a third person, 
or acknowledging the payment of money due to 
themselves. 
Deciarauons Declarations of deceased persons are admissible, 
persons cveu though not made against their interest, pro- 
^duuuy vided that in addition to a peculiar knowledge of 
brSw^f tbe ^acts and the absence of aU interest to prevent 
them, the declarations appear to have been made i/n 
the ordinary course of official^ prof essional, or other 
husiness or duty^ and to have been immediately con- 
nected with the transaction, or discharging such 

1 2 Russ. 764. 
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business or duty, and to be contemporaneous or 
nearly contemporaneous with the transaction to 
which they relate.* 

Sectiok IV. 

OF OOHFBSSIONS AND ADMISSIONS. 

A free and voluntary confession of guilt made by None but 
a prisoner, whether in the course of conversation confessions 

. , ••■•••II 1 admissible. 

With private individuals, or under examination be- 
fore a magistrate, is admissible in evidence as the 
highest and most satisfactory proof, because it is 
fairly presumed that no man would make such a 
confession against himself, if the facts confessed 
were not true,^ 

But a confession in order to be admissible must 
be free and voluntary : that is, must not be ex- 
tracted by any sort of threats or violence, nor ob- 
tained by any direct or implied promises, however 
slight, nor by the exertionof any improper influence.' 

The object of the rule relating to the exclu- Reasons for 
sion of confessions is, to exclude all confessions confessions 

1 . 1 1 1 -I 1 11 > made under 

which may have been procured by the prisoner pressure, 
being led to suppose that it will be better for him 
to admit himself guilty of an offence, which he 
really never committed.* The general principle on 
which the decisions on this subject seem to have 
proceeded, is this : that if under the circumstances 
there be reasonable ground for presuming that the 
disclosure was made under the influence of any 

* 2 Russ. 768. Price ▼. Ld. Torrington, 1 Sinith*s Lead. 
Ca. 139 and notes. 

2 2 Russ. 824. 3 lb. 826. 

* R. V. Court, 7 0. & P. 486. 
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promise or threat of a temporal ncttwre^ the evidence 
ought not to be received, but hopes which are refer- 
able to a future state merely ^ are not within this 
principle which excludes confessions obtained by 
improper influence.^ 

As to what shall be considered as a promise or 
inducement, saying to the prisoner that it would 
be better for him if he did confess, is sufficient to 
exclude the confession.' Where, on an indictment 
for robbery, a witness stated that he had said to 
one of the prisoners, " you had better split, and 
not suffer for all of them,'* the statement of the 
prisoner was rejected.' 

As to what shall be considered a threat, saying 
to a prisoner " that it would be worse for him if 
he did not confess," is sufficient to exclude a con- 
fession.'* 

But, in all cases, the evidence of any confession 
is receivable unless there has been some inducement 
or threat held out hy some person in authority,^ And 
it would seem that all who are engaged in the 
apprehension, prosecution, or examination of a 
prisoner, are considered as persons of such autho- 
rity, that their inducements will exclude any con- 
fession thereby obtained.^ 

It has been determined by the opinion of all the 
judges, that although confessions, improperly ob- 
tained, are not admissible, yet that any facts which 

1 R, y. Qilhcmy B. & M. 486 ; R v. SUeman, 1 D. G. 0. 249. 

* 2 Rnsa. 827. 

8 R. V. Thomas 6 C. & P. 358. 

« 2 Buss. 831. 

« R. y. Taylor^ 8 C. & P. 733. 

^ 2 Buss. 839. 
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have been brought to light in consequence of auch 
confessions, may be received in evidence. Thus, if 
in consequence of information obtained from the 
prisoner, property stolen is discovered, it is com- 
petent to give in evidence the fact that the pro- 
perty has been discovered conformably with the 
prisoner's information ; and, therefore, inquiry may 
be made whether the prisoner stated that the 
property would be found by searching a particular 
place, and proof given that it was found there/ 

In all cases the whole of the confession should TJ^f whole 

of the 

be ffiven in evidence : for it is a general rule that confesmon 

o ' 1.1 . to be given 

the whole of an account which a person gives in evidence. 
of a transaction must be taken together ; and his 
admission of a fact disadvantageous to himself shall 
not be received, without receiving at the same time 
his cotemporaneous assertion of a fact favourable 
to him ; for it would not be just to take part of a 
conversation as evidence against a person, without 
giving to the person at the same time the benefit 
of the entire residue of what he said on the same 
occasion.^ 

It is also necessary to observe that a man's con- Confession 
fession IS only evidence against himself, and not evidence 

. 1 • T . . */» against him- 

against bis accomplices, except in cases of com- self alone. 
bination, such as conspiracy or mutiny, where 
anything said or written by one of the accom- 
plices, not as a confession simply, but for the 
purpose of furthering the common design, is ad- 
missible evidence against the others.' 

1 1 PhiU. Ev. 411. 

2 The QueerCs case; 2 Brod. & Bing. 294. 

3 Arch. Cr. L. 198, 199. 
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Section V. 

THE OHARGS, AND THE ALLEGATIONS THEREIN THAT 

MUST BE PAOYED. 

Every offence consists of certain acts done or 
omitted under certain circumstances ; and in 
the allegations of the charge the offence must 
appear to be a distinct substantive offence, and 
the facts and circumstances which form the neces- 
sary ingredients of the offence must be concisely 
set forth ; and the offender must be shown on the 
face of the charge to be within the jurisdiction of 
the court-martial. 

Time and place must be laid with certainty,^ but 
it is not necessary to prove them as laid where they 
are not essential to constitute the offence, and may 
be omitted without affecting the charge. Thus it 
has been held in the criminal courts, that where 
a defendant was charged in the indictment with 
having committed arson in the night-time, and it 
was proved that he committed it in the day-time, 
he was convicted, and the conviction was held 
good.' 

So in a similar case before a court-martial under 
the repealed Act of 22 Q-eo. 2, c. 33, where the 
prisoner was alleged in the charge to have com- 
mitted an offence on the morning of a certain day, 
and the offence was proved on the. trial to have 
been committed on the evening of the same day, 
the Board of Admiralty was advised that " a court- 



^ Arch. Cr. L. 41. Qneen's Regs. C. M. art. 2. 
3 R. V. Miriimy 2 East, P. C. 1021. 
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martial had authority, notwithstanding the form of 
the commission and the charge, to find a prisoner 
guilty, when it was satisfied that the offence'proved 
was the identical ofience set forth in the original 
complaint, and referred to in the warrant, although 
there might be a variance from the letter of the 
charge as to the day, or particular part of the day, 
when the offence was committed." ^ 

The true test of the precision required in the Test of 

* * , precision. 

charge, is, that the offence must be v alleged with 
such certainty that the defendant may be informed 
of the identical offence for which he is to be put on 
his trial, and may not be prejudiced in his defence 
by any omission, or imperfect, or incorrect state- 
ment of the facts necessary to constitute such 
offence. 

It is presumed that a court-martial in considering ^^^^™ ^^ 
the allegations of a charge would not be disposed to n^ent. 
entertain objections based on technical grounds, 
but would be guided by the same comprehensive 
powers of amendment which are applicable to in- 
dictments in the ordinary criminal courts. 

The most important provisions on this subject 
are as follows : 

" Whenever on the trial of any indictment for 
any felony or misdemeanor, there shall appear to 
be any variance between the statement in such in- 
dictment, and^ the evidence offered in proof thereof, 
in the name of any place mentioned or described in 
any such indictment, or in the name or description 



^ Ellis(yrC8 case. Opinion of Law Officers, 1856. Admr. 
Bee. 28, No. 10. 
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of any person or persons, or body politic or corpo- 
rate, therein stated, or alleged to be the owner or 
owners of any property real or personal, which 
shall form the subject of any offence charged therein, 
or in the name or description of any person or per- 
sons, body politic or corporate, therein stated or 
alleged to be injured or damaged by the commis- 
sion of such offence, or in the christian name or 
surname, or other description whatsoever of any 
person or persons whomsoever therein named or 
described, or in the name or description of any 
matter or thing whatsoever therein named or de- 
scribed, or in the ownership of any property named 
or described therein ; it shall and may be lawful for 
the court, before which the trial shall be had, if it 
shall consider such variance not material to the 
merits of the case, and that the defendant cannot be 
prejudiced thereby in his defence on such merits, 
to order such indictment to be amended according 
to the proof." * 
Proof of part It is not ncccssary to prove the offence alleged in 
aiieffations the charge to the whole extent laid, provided the 
some cases, facts provcd constitute an offence punishable by 
law, and for which the defendant may by law be con- 
victed on that charge.^ So on a charge of theft, if 
there be ten different species of goods enumerated, 
and the prosecutor prove a stealing of any one or 
more, it will be sufficient, although, he fail in his 
proof of the rest.^ And upon a charge of obtaining 
money by false pretences, proof of part of the pre- 

1 14 & 16 Vict. c. 100, 8. 1. 

« J2. V. HoUingberry, 4 B. & C. 330. 

3 Arch. Cr. L. 178. 
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tence alleged, if the money were obtained upon that 
part, will be sufficient.^ 

Allegations in the charge which need not have Surpiusag 
been made, and which do not require proof, may be 
rejected as surplusage. 

It is a general rule of the law of evidence that it Sj^®" °^ 
lies or him, who asserts the affirmative of a fact, to 
prove it, and not on him who asserts the negative. 

In criminal proceedings, however, where negative 
averments usually impute a breach of the law to 
the defendant, the operation of this rule is some- 
times counteracted by the presumption of law in 
favor of innocence ; which presumption, making as 
it were a prima facie case in the affirmative for the 
defendant, drives the prosecutor to prove the nega- 
tive.^ But the correct rule on the subject appears 
to be, that, in cases where the subject of such aver- 
ment relates to the defendant personally, or is 
peculiarly within his knowledge, the negative is 
not to be proved by the prosecutor, but on the 
contrary, the affirmative must be proved by the 
defendant, as matter of defence.' 

Sectioit VI. 

EYIDEKOB CONVIKED TO THE POIET IN ISSUE. 

No evidence can be admitted which does not Relevancy 

of evidence 

tend to prove, or disprove the issue joined. In 
criminal proceedings the necessity is stronger, if 
possible, than in civil, of strictly enforcing the rule, 

1 B. V. Hill, R. & R. 190. 

2 2 Russ. 769. 

s Arch. Or. L. 180. 
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that the evidence is to be confined to the point in. 
issue; for where a prisoner is charged with an 
ofience, it is of the utmost importance to him that 
the facts laid before the court should consist ex- 
clusively of the transaction which form the subject 
of the trial, which alone he can be expected to 
come prepared to answer. It is therefore a general 
rule that the facts proved must be strictly relevant 
to the particular charge, and have no reference to 
any conduct of the prisoner unconnected vrith such 
charge. Therefore it is not allowable to show on 
the trial, that the prisoner has a general disposition 
to commit the same kind of ofience as that for 
which he stands charged.^ 

Generally speaking, it is not competent to a 
prosecutor to prove a man guilty of one crime by 
proving him guilty of another unconnected crime ; 
but where several crimes are connected together, 
and form part of one entire transaction, then the 
one is evidence to show the character of the other. 
In the case of M, v. Wylie^ Lord EUenborough 
said, he remembered a case where a man committed 
three burglaries in one night ; he took a shirt at 
one place, and left it at another ; and they were 
all so connected, that the court went through the 
history of the three different burglaries. So where 
there were three indictments against the prisoner for 
setting fire to three ricks belonging to three different 
persons, and it appeared that the ricks which were 
in sight of each other were set on fire one imme- 
diately after the other, but the strongest evidence 



1 2 Rnss. 772. 



3 2 Leach, 988. 
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being as to the last, that indictment was tried first ; 
the confession of the prisoner relating to all the 
three ricks, and the evidence of an accomplice as to 
all, was admitted, as the whole constituted part of 
the same transaction.^ 

"Where several are proved to be engaged in the Acta of 
same design, the acts and declarations of one in persons iu 

n ,^ i» J.1 J J • 1 • J • • nirtherance 

lurtnerance oi that design may be received in evi- of a common 
dence against another, though not present ; and it *"^*^' 
seems to make no difference as to the admissibility 
of the act or declaration of a conspirator against a 
defendant, whether the former be indicted or not, 
or tried or not with the latter; for the making 
one a co-defendant does not make his acts or de- 
clarations evidence against another, any more than 
they were before ; the principle upon which they 
are admissible at all is, that the act or declaration 
of one is that of both united in one common de- 
sign, a principle which is wholly unaffected by 
the consideration of their being jointly indicted. 
Neither does it appear to be material what the 
nature of the indictment is, provided the offence 
involve a conspiracy. Thus, upon an indictment 
for murder, if it appeared that the others, together 
with the prisoner, conspired to perpetrate the crime, 
the act of one done in pursuance of that intention, 
would be evidence against the rest. So where in a 
case of forgery, several persons had been shown to 
be connected together in respect of the charge 
contained in the indictment, it was held that what 
was said by one of them to a witness, when they were 

1 2 BuBB. 776. R V. Long^ 6 C. & P. 179. 

L 
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met together on the subject of the present forgery, 
was evidence against the others, although the person 
who said it was not upon his trial.^ 

Where it becomes necessary to prove a guilty 
knowledge on the part of a prisoner, evidence of 
other offences committed by him, though not charged 
in the indictment, is admissible for that purpose. 
Thus upon an indictment for uttering a forged 
bank note, knowing it to be forged, evidence may 
be given of other forged notes having been uttered 
by the prisoner, in order to show his knowledge of 
the forgery. So on a prosecution for uttering 
counterfeit money, it is the practice for the purpose 
of showing a guilty knowledge to receive proof of 
more than one uttering committed by the party 
about the same time, though only one uttering be 
charged in the indictment.^ 

If it be material to show the intent with which 
the act charged was done, evidence may be given of 
a distinct offence not laid in the indictment. Thus 
upon an indictment for maliciously shooting, if it 
be questionable whether the shooting was by acci- 
dent or design, proof may be given that the prisoner 
at another time intentionally shot at the same 
person.^ So on the trial of an indictment for 
murder, former grudges and antecedent menaces 
are admitted to be given in evidence as proof of 
the prisoner's malice against the deceased.* 

As other acts and declarations of the prisoner, 
besides those charged in the indictment, may be 



1 B, V. Stannfeld, 1 Lew. 118 ; 2 Buss. 773. 

2 2 Russ. 777. 3 2i. V. Yoke, R. & R. 631. 
4 2 Rubs. 778. 



219 

given in evidence on the part of the prosecution, so 
he himself in his defence may in some cases prove 
other acts and declarations of his own as evidence 
of his innocence. Thus on a charge of murder, ex- 
pressions of good- will, and acts of kindness, on the 
part of the prisoner towards the deceased, are 
always considered important evidence, as showing 
what was his general disposition towards the de- 
ceased, from which the court may be led to con- 
clude, that his intention could not bave been what 
the charge imputes.^ 

The rule is clear and general, that no question 
can be put which is not relevant to the issue (unless 
for the purpose of impeaching the credit of a wit- 
ness) ; but the applicability of the rule must ob- 
viously depend upon the particular circumstances 
of each individual case, and will not admit of a 
general demonstration. 

In all criminal prosecutions the prisoner is always Evidence of 
permitted to call witnesses to speak to his general 
character, who are usually examined in his behalf, 
as to how long they have known him, and what his 
general character for honesty, humanity, or peace- 
able conduct (according to the nature of the offence 
charged) has been during that time. The inquiry 
ought manifestly to bear some analogy and reference 
to the nature of the charge against the prisoner ; on 
a charge of stealing, it would be irrelevant, and ab- 
surd to inquire into his loyalty, or humanity — on a 
charge of high treason it would be equally absurd 
to inquire into his honesty and punctuality in 

1 1 Pliill. Ev. 470. 

L 2 
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private dealings. The inquiry must also be made 
with reference to the general character of the pri- 
soner ; for it is general character alone which can 
afford any test of general condHct, or raise a pre- 
sumption that the person who had maintained a 
fair reputation down to a certain period, would not 
then begin to act an unworthy part ; and therefore 
proof of particular transactions in which the prisoner 
may have been concerned is inadmissible.^ 
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Seotiok VII. 

OF THB OOMPETENOT OF WITNESSES. 

The defendant, or any person jointly named and 
included with him in the charge, cannot be allowed 
to give evidence on the trial ^ : but where two or 
more persons are included in the same charge, and 
one of them pleads guilty, he will be an admissible 
witness either for the Crown or the other defen- 
dants ; in like manner where there is no evidence 
materially affecting one or more of several defen- 
dants, it is customary to direct the acquittal of 
those who are not affected, so as to give an oppor- 
tunity to the other defendant or defendants to avail 
themselves of their testimony.' Thus, on the trial 
of the mutineers of the " Bounty " before a naval 
court-martial in 1792, Norman, one of the prisoners, 
was not materially affected by the evidence for the 
prosecution, and it was proposed on the part of the 
other prisoners to take his acquittal, and call him 

1 1 PhiU. Et. 469. 

2 6 & 7 Vict. c. 85, and li & 16 Vict. c. 99, s. 3. 

3 Arch. Cr. L. 227. 
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as a witness for the defence. The court-martial 
refused the application ; but on the case being laid 
before the law officers of the Crown, the Board of 
Admiralty was advised that the application ought 
to have been acceded to/ 

All other persons, with the exception of husband 
and wife for, or against, each other (save for the 
prosecution in cases of personal injury done by one 
to the other), are admissible witnesses, who have 
the use of their reason, and such religious belief as 
to feel the obligation of an oath.^ 

Lunatics are incompetent, that is, persons usually incompe- 
mad ; but if they have intervals of reason, during lunatics. 
these lucid intervals they will be competent.^ 

With respect to children, the rule is, that their 
competency does not depend upon their age ; but of infants. 
that a child of any age may be examined, if capable 
of distinguishing between good and evil; but 
whatever be its age it cannot be examined without 
being sworn. Whether the infant be competent 
or not, is a question for the discretion of the court. 
Before a child is examined, the court must be satis- 
jBed that the child feels the binding obligation 
of an oath from the general course of its religious 
education.* 

Atheists are incompetent from defect of religious of atheists. 
belief. The rule as now settled, appears to be, that 
as far as regards this kind of incompetency, infi- 
dels of this, and all other countries, who yet believe 
in a God, the avenger of falsehood, are admissible 



1 2 Mc Arthur, 377. 3 2 Taylor, Ev 1074. 

3 Arch. Cr. L. 228. -• 2 Russ. 970. 
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as witnesses ; and the only persons incompetent, 
are those who do not believe in the existence of an 
omniscient Supreme Being, who is the rewarder of 
truth, and avenger of falsehood.^ " Such infidels," 
says Lord C. J. Willes, " who either do not believe 
in a God, or if they do, do not think that he will 
either reward or punish them in this world or the 
nexty cannot be witnesses in any case, nor under 
any circumstances, for this plain reason, because an 
oath cannot possibly be any tie or obligation to 
them." » 

The proper method, however, of administering 
the oath, must vary according to that which the 
proposed witness himself considers most obligatory ; 
for as the purpose is to bind his conscience, every 
man of every religion should be bound by that 
form which he himself thinks will biud his own 
conscience most. Therefore, a Mahometan should 
be sworn on the Alcoran ; a Jew on the Pentateuch, 
with his head covered; Brahmins, Budhists, &c., 
according to their own peculiar forms.* 

The oath prescribed for witnesses before courts- 
martial is as follows : — 

"I, A. B., do most solemnly swear, that in the 
evidence I shall give before the court on the pre- 
sent trial, I will, whether it be favourable, or unfa- 
vourable to the prisoner, declare the truth, the whole 
truth, and nothing but the truth ; so help me God." * 



> 2 Taylor, Ev. 1078. 

' Omichund v. Barker^ 1 Smith's Lead. Ca. 204. 
s 2 Russ. 971. 

* Queen's Regs. 0. M. art. 11. A solemn aflirmation may 
be taken instead of an oath by Quakers, Moravians, or Separatists, 
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But this form of oath, absolute as it seems, must Privileged 

comm — ■*' 

be taken with an implied reservation, that the wit- tions. 
ness is not to disclose any facts within his know- 
ledge, which by the law of the land, founded on 
considerations of justice and of public policy, he is 
forbidden to make known. Of such a nature are 
professional communications between a client and 
his attorney, solicitor, or counsel, and matters con- 
nected with the government of the country.* 

The privilege is strictly confined to communica- 
tions made to counsel, solicitors, and attorneys. 
No other, however confidential, or whatever be the 
relation or employment of the party entrusted, are 
privileged. Therefore all other professional persons, 
whether physicians, surgeons, or clergymen, are 
bound to disclose the matters confided to them. 
Thus, where the prisoner being a papist, had made 
a confession before a Protestant clergyman of the 
crime for which he was indicted, that confession 
was permitted to be given in evidence on the trial, 
and the prisoner was cpnvicted and executed.^ So 
a confession to a papist priest has been held not to 



or persons who have been Quakers or Moravians. 3 & 4 Wm. 4, 
c. 49, and 1 & 2 Vict. c. 77. 

The form of afl&rmation is as follows : — 

"I, A. B., being one of the people called Quakers (or one 
of the United Brethren called Morayians, as the case 
may be), and entertaining conscientious objections to 
the taking of an oath, do solemnly, sincerely, and truly 
declare and affirm." 
» 2 Rubs. 902. 

•^ In Broad v. Pitt, 3 C. & P. 518. Best, C. J., after re- 
cognizing this decision said, *^ I for one will never compel a 
clergyman to disclose communications made to him by a prisoner, 
but if he chooses to disclose them, I shall receive them in 
evidence." 
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be privileged. So a banker, steward, servant, or 
private friend, is bound to disclose a communication, 
however confidential.^ 



Section YIII. 

OF THB examination' OF WITNESSES. 

Examina- After a witness has been regularly sworn, the 

tion m , . . 

chief. party who has called him proceeds to examine him 

in chief ; respecting which examination the most 
important rule is, that leading questions must not 
be put to the witness; that is, questions which 

Leading being material to any of the points in issue, plainly 
suggest to him the answer which he is expected to 
make. But this objection is not allowed to be 
applied if the question is merely introductory, and 
one which if answered by Yes or iVb, would not be 
conclusive on any of the points of the issue ; for it 
is necessary to a certain extent to lead the mind of 
the witness to the subject of the inquiry.^ Again, 
a witness will occasionally be allowed to be led, 
where an omission in his testimony is evidently 
caused by want of recollection, which a suggestion 
may assist. Thus, when a witness stated that he 
could not recollect the names of the members of a 
firm, so as to repeat them without suggestion, but 
thought that he might possibly recognize them if 
suggested, this was permitted to be done. So for 
the purpose of identification, the witness may be 
directed to look at a particular person, and say 

1 2 Rubs. 903. ' lb. 913. 
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whether he is the man. So where a witness is Pointing out 
called to contradict another, who has denied having 
used certain expressions, the party examining is per- 
mitted to ask whether the particular words denied 
were not in fact uttered by the former witness ; but 
this rule seems only to apply to such expressions as 
in themselves are not evidence in the cause ; the 
object of relaxing the general rule being simply to 
exclude the other parts of the conversation which 
would not be admissible.^ 

If a witness should appear to be in the interest JjJ^ *" 
of the opposite party, or unwilling to give evidence, ^toeag. 
the court may deem it right to relax the rule 
against leading questions, and aUow the examination 
in chief to assume something of the form of a cross- 
examination. It is entirely in the discretion of the 
court to determine how far it will allow the exami- 
nation in chief to be by leading questions.' 

The question how far a party is at liberty to dis- Contradic- 
credit his own witness, has recently been settled, as adverse 
regards the Superior Courts, by the following salu- 
tary enactment, embodying a rule of practice, which 
a court-martial would do well in following under 
similar circumstances. " A party producing a 
witness shall not be allowed to impeach his credit 
by general evidence of bad character, but he may, in 
case the witness shall, in the opinion of the judge, 
prove adverse,' contradict him by other evidence, or, . 
ly leave of the judge^ prove that he has made at 

1 2 Taylor, Ev. 1091. 
= 2 Russ. 915. 

5 ** Adverse" means ** hostile," not ** unfavorable." Oreen- 
ou^h y. Eccles, 28 L. J. C. P. 160. 

L 3 
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other times a statement inconsistent with his pre- 
sent testimony; but before such last-mentioned 
proof can be given, the circumstances of the sup- 
posed statement sufficient to designate the particubir 
occasion, must be mentioned to the witness, and he 
must be asked whether or not he has made such 
statement." ^ 

Though a witness can testify only to such facts 
as are within his own knowledge and recollection, 
he is sometimes permitted to refresh^ and assist his 
memory y by the use of a written instrument, memo- 
randum, or entry in a book. But this course, ex- 
cepting in the case of scientific witnesses referring 
to professional books as the foundation of their 
opinions, can only be adopted, where the writing 
has been made, or its accuracy recognized, at the 
time of the fact in question, or at furthest, so 
recently afterwards, as to render it probable that 
the memory of the witness had not then become 
defective.^ 

On some particular subjects positive and direct 
testimony may often be unattainable ; and in such 
cases a witness is allowed to testify as to his helief 
or opinion, or even to draw inferences respecting 
the fact in question, from other facts, provided 
these last facts are within his personal knowledge. 
Nor is this course fraught with much danger ; 
because a witness who testifies falsely as to his 
belief is equally liable to be convicted of perjury, 
with the man who swears positively to a fact, which 
he knows to be untrue. In conformity with this 



J 17 & 18 Yict. c. 125, s. 22. 



2 2 Taylor, Ev. 1092. 
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rule, which admits evidence of opinion on the 
ground of necessity, witnesses are constantly per- 
mitted to express their belief respecting the iden- 
tity of persons and things, as also respecting the 
genuineness of disputed handwriting} 

This lax mode of examination chiefly prevails on SkiUed 
questions of science, or trade, where, from the 
difficulty, and occasional impossibility, of obtaining 
more direct and positive evidence, persons of skill, 
sometimes called experts, are allowed not only to 
testify to facts, but to give their opinions on evi- 
dence. Thus the opinions of medical men are 
constantly admitted as to the cause of disease or 
death, or the consequences of wounds, or the treat- 
ment of sickness ; and as to the sane or insane state 
of a person's mind, as collected from a number of 
circumstances, and as to other subjects of pro- 
fessional skill.^ So the opinions of experienced 
officers are taken respecting questions of military 
practice.^ In short, it may be laid down as a 
general rule, that the opinion of witnesses pos- 
sessing peculiar skill is admissible, whenever the 
subject matter of inquiry is such, that inexperienced 
persons are unlikely to prove capable of forming a 
correct judgment upon it without such assistance ; 
in other words, when it so far partakes of the cha- 
racter of a science or art, as to require a course of 
previous habit or study, in order to obtain a com- 
petent knowledge of its nature/ 



1 2 Taylor, Er. 1101. 

2 lb. 1102. 

3 Bradley v. Arthur, 4 B. & C. 295. 
* 2 Taylor, Br. 1103. 
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The opinions of scientific witnesses are admis* 
sible in evidence, not only where they rest on the 
personal observation of the witness himself, and 
on facts within his own knowledge, but even where 
they are merely fovmded on the casCy as proved hy 
other witnesses on the trial. Thus, in an action for 
unskilfully navigating a ship, a Master of the Tri- 
nity House, or other nautical witness, may be asked 
what judgment he can form with respect to the 
proper or improper navigation of the ship, assum- 
ing the facts stated in evidence to he true. So upon 
a question of sea-worthiness, experienced ship* 
Wrights have frequently been called to give an 
opinion as to whether a ship in the state in which 
the one in question was sworn to be on a certain 
day of the voyage, could have been sea-worthy 
when the policy was effected.^ 

In conformity with the general rule, which admits 
in evidence the opinions of skilled witnesses on all 
subjects of science, the existence and meaning of 
the lawSy as well written as unwritten, and of the 
usages and customs of foreign states, may, and 
indeed must, be proved by calling professional or 
official persons to give their opinions on the 
subject.^ 

It remains only to mention the examination of 
accomplices, whose testimony is admitted from ne- 
cessity, it being often impossible, without having 
recourse to such evidence, to bring the principal 
offenders to justice. The degree of credit which 
ought to be given to the testimony of an accom- 



» 2 Taylor, Ey. 1106. 



« IK 1107. 
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plice, is a matter exclusively within the province 
of the court. It has sometimes been said that the 
court ought not to believe him, unless his testi- 
mony is corroborated by other evidence ; and, 
without doubt, great caution in weighing such 
testimony is dictated by prudence and reason. 
But no positive rule of law exists on the subject. 
It is true that it has become the settled course of 
practice in the ordinary criminal courts for the 
judge to advise the jury not to convict a prisoner 
upon the sole and uncorroborated testimony of an 
accomplice.^ 

After the examination in chief is closed, the cross ex- 
other party is at liberty to proceed to cross-exa- ^^^^''• 
mination, without regard generally to the rule 
restricting examinations in chief with respect to 
leading questions. 

It is admitted on all hands that leading ques' Le^iing 

, •' ■*• questions 

tions may in general he asked; but this does allowable, 
not mean that the cross-examiner may go the 
length of putting the very words into the mouth 
of the witness which he is to echo back again ; 
neither does it sanction the putting of a question 
which assumes that facts have been proved which 
have not been proved, or that particular answers 
have been given contrary to the fact.* 

The rule which confines evidence to the points Relevancy 

.. J 1J11 i* J* iiiJi ofquestions. 

m issue, and excludes all proot oi such collateral 
facts as afford no reasonable inference with respect 
to the principal matters in dispute, is not usually 
applied in cross-examinations with the same st;rict- 

» 2 Taylor, Ey. 779. « lb. 1116. 
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ness as examinations in chief; but great latitude 
of interrogation is sometimes permitted, when, 
from the temper or conduct of the witness, or from 
other circumstances, such course seems essential 
to the discovery of truth, or where the cross- 
examiner will undertake to show at some subse- 
quent stage of the trial, by other evidence, the 
relevancy of the question put.^ On this head it ia 
difficult to lay down, or rather to apply, any precise 
general rule. Still the following subsidiary rules 
have been clearly established, which in a great 
measure point out the limits within which questions 
on cross-examination must be confined. 

1st. No question respecting any fact irrelevant 
to the issue can be put to a witness on cross-exa- 
mination for the mere purpose of impeaching his 
credit hy contradicting him ; and if any such ques- 
tion be inadvertently put and answered, the answers 
of the witness will be concltisive. 
Impeach- 2ndly. With the vieV of impeaching the character 

mentofthe j* -. ^ ^ i ^ i 

character of ot a Witness, he may always be asked on cross-exa- 

a witness. • .• ,• ..i j i. n j 

mination questions with regard to alleged crimes, 

or other improper conduct on his part ; though he 

is not obliged to answer questions, the answers to 

A witness is which have a tendency to expose him to a penalty, 

not oblififed , ^ ' 3 /* • i. ±. j. ••! 

to criminate OT to any kind of puiushment, or to a criminal 
^°'^^* charge ; (as, for instance, if he be asked whether 
he has been guilty of theft, fraud, or any offence 
subjecting him to a criminal proceeding;) and here, 
if the fact inquired into be relevant to the issue, it 
may be proved by other evidence, although denied 

» 2 Taylor, Ev. 1118. 
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by the witness, but if it be irrelevant, the answer of 
the witness, if he make any, must be regarded as con- 
clusive ; and whether he answers or not, no inde- 
pendent proof can be given to establish the truth 
of the imputation, except in the case of a previous 
conviction for felony or misdemeanor.^ 

Srdly. With respect to all questions put to a wit- impeach- 
ness on cross-examination tor the purpose of directly credit of a 
testing his credit, it may be broadly laid down, 
that if the questions relate to relevant facts, the 
answers may be contradicted by independent evi- 
dence ; if to irrelevant, they cannot. It becomes 
then necessary to ascertain what matters connected 
with the witness are, or are not relevant ; and here, 
in addition to what has been already stated, it 
should be observed, that inquiries respecting the 
previous conduct of the witness will almost invari- 
ably be regarded as irrelevant, provided such con- 
duct be not connected with the cause, or the par- 
ties. Therefore, if a witness be questioned on cross- 
examination respecting the commission of crimes 
by him on some former occasion, his answers, except 
in the case of an actual conviction, must be taken 
as conclusive. This rule is founded on two reasons ; 
first, that a witness cannot be expected to come 
prepared to defend all the actions of his life ; and 
next, that to admit contradictory evidence on such 
points would of necessity lead to inextricable con- 
fusion by raising an almost endless series of col- 
lateral issues.^ 

After a witness has been cross-examined, the SSS"^ 

1 2 Taylor, Ev, 1119. 2 i^^ 112O. 
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party who called him, has a rigid to re-examine him, 
and to ask all questions, which maj be proper to 
draw forth an explanation of the meaning of the 
expressions used by the witness on cross-examina- 
tion, if they be in themselves doubtful ; and also of 
the motive, or provocation, which induced the wit- 
ness to use those expressions ; but he has no right 
to go further, and to introduce matter new in itself, 
and not suited to the purpose of explaining either 
the expressions or motives of the witness.^ 

The court has always a discretionary power of 
recalling witnesses at any stage of the trial ; and 
putting such legal questions to them, as the exigen- 
cies of justice require. 

Section IX. 



OF WSIITEN EYIDBNOK. 



Generml 
rule. 
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1. JPuhlic Doctiments. 2. Private Documents, 
The general rule is — ^that the contents of a written 
instrument can only be proved by the production 
of the instrument itself. This rule is subject to 
many exceptions. When evidence of an inferior 
nature, whether by parol, or copy, is admissible in 
proof of the contents of a written instrument, it 
falls within the definition of secondary evidence —a 
term, almost exclusively applied to evidence of this 
description, although in its general in^port of wider 
signification. 

1. Public statutes need no proof — being supposed 
to exist in the memories of all : still, for certainty 



» 2 Taylor, Ev. 1147. 
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of recollection, reference is made to the printed 
Statute-book, which is produced as evidence in all 
courts subject to the laws of England. The public 
acts of government, and acts bj the Queen in her 
political capacity are commonly announced in the 
Gazette, published by the authority of the Crown ; 
and of such acts announced to the public in the 
Gazette, the Gazette is admitted in courts of justice 
to be good evidence.^ Eoyal proclamations, the 
articles of war, addresses to the Crown may all be 
proved in this manner:^ and any copy of any such 
documents, or of private, local, and personal Acts of 
Parliament, if purporting to be printed by the 
Queen's printer, are admissible in evidence.^ 

Great facilities for the admission of public docu- Documen- 

tary Evi- 

ments of all descriptions in evidence have been dence Act. 
given by the Documentary Evidence Act,* which 
enacts, " That whenever hy any act now in force or 
hereafter to he in forcCy any certificate, official or 
public document, or document or proceeding of any 
corporation or joint-stock or other company, or any 
certified copy of any document, bye-law, entry 
in any register or other book, or of any other 
proceeding, shall be receivable in evidence of any 
particular in any court of justice, or before any 
legal tribunal, or either House of Parliament, or 
any committee of either House, or in any judicial 
proceeding, the same shall respectively be admitted 
in evidence, provided they respectively purport to 
be sealed or impressed with a stamp, or sealed and 



1 2 Russ. 805. » 8 & 9 Vict. c. 113, b. 3. 

2 2 Taylor, By. 1279. -• 8 & 9 Vict. c. 113, 8. 1. 
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signed, or signed alone, as required, or impressed 
with a stamp and signed, as directed by the respec- 
tive Acts made or to be hereafter made, without any 
proof of the seal or stamp, where a seal or stamp is 
necessary, or of the signature, or of the official cha- 
racter of the person appearing to have signed the 
same, and without any further proof thereof in 
every case in which the original record would have 
been received in evidence." 

2. Of the proof of private documents. The 
execution of all written instruments, which by law 
require attestation,^ must be proved either by the 
attesting witness himself, or evidence of his hand- 
writing, if he be dead or cannot be found. In the 
latter case proof of the handwriting of the attesting 
witness is evidence of the execution of the instru- 
ment by the party therein named, whose signature 
it purports to bear ; and for the purpose of proving 
the execution, it will not be necessary to prove the 
handwriting of the party. But with a view to esta- 
blish identity, and to show that the person who exe- 
cuted the instrument is the party charged, proof of 
the party's handwriting may be important and most 
satisfactory evidence.^ In other cases the hand- 
writing of the person executing the instrument 
must be proved, 

"When a party who desires to offer any docu- 
ment in evidence, is unable to produce the original 
written instrument, proof of the contents may be 



^ An attested instrument, for the validity of which attesta- 
tion is not requisite, may be proved in the ordinary way. 17 & 
18 Vict. c. 126, s. 26. 

2 2 PhiU. Ev. 214. 
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established by secondary evidence ; 1st, when the 
original writing is destroyed, or lost ; 2ndly, when 
its production is physically impossible, or at least 
highly inconvenient ; 3rdly, when the document is 
in possession of the adverse party, who refuses, after 
notice, and in some cases without notice, to produce 
it ; 4thly, when it is in the hands of a third party 
who is not compellable by law to produce it, and 
who being called as a witness with a subpoena duces 
tecum,* relies upon his right to withhold it.^ 

Ist. If the instrument be destroyed^ or lost, the When 
party seeking to give secondary evidence of its con- destroyed or 
tents must give some evidence that the original 
once existed, and must then either prove its de- 
struction positively, or at least presumptively, by 
showing that it has been thrown aside as useless, 
or he must establish its loss by proof that a search 
has been unsuccessfully made for it in the place or 
places where it was most likely to be found; for 
this purpose the party is generally expected to show 
that he has in good faith exhausted in a reasonable 
degree all the sources of information, and means of 
discovery, which the nature of the case would natu- 
rally suggest, and which were accessible to him.' 

2ndly. The contents of writings may be proved dSction^r 
by secondary evidence, when their production is J^^bie. 
ei\hev jphysically impossible^ or higTily inconvenient. 
Thus inscriptions on walls and fixed tables, mural 
monuments, gravestones, surveyors* marks, or boun- 

^ This is a judicial writ directed to the witness, sammoning 
him to appear at the court, and to produce any books or papers 
in his possession. 

2 1 Taylor, Ey. 369. 3 lb. 370. 
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dary trees, notices affixed on boards, and the like, 
may be proved by secondary evidence, since they 
cannot conveniently, if at all, be produced in court. 
If a document be deposited in a foreign country, 
and the laws or established usage of that country 
will not permit its removal, secondary evidence of 
its contents will be admitted, because here, as in 
the case of mural inscriptions, it is not in the power 
of the party to produce the original.* 

3rdly. When the document is in possession of the 
adversart/, who withholds it at the trial, secondary 
evidence of its contents will be admitted, provided 
that a notice to prodtice the original has been duly 
served where such notice is requisite. In order to 
render the notice available, it must be first shown 
that the instrument is in the hands, or under the 
control, of the party required to produce it. Of 
this fact very slight evidence will raise a suffi- 
eient presumption, where the document exclusively 
belongs to him, or regularly ought to be in his 
custody, according to the course of business. If 
the instrument be in the possession of a person in 
privity with the party, such person need not be 
served with a subpoena duces tecum, or even be 
called as a witness, but a notice given to the party 
himself will suffice.^ 

A notice to produce is unnecessary where, from 
the nature of the charge, the defendant must know 
that he will be charged with the possession of an 
instrument, and be called upon to produce it at 
the trial.^ A notice need not be given to the 



1 1 Taylor, Ey. 377. 

2 lb. 379. 



3 lb. 387. 
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adverse party to produce a paper of which he has 
fraudulently or forcibly obtained possession.^ So 
also a notice will not be required where proof is 
given that the adverse party or his attorney has 
the original instrument in court, or has admitted 
the loss of the document.^ 

4thly. Secondary evidence is admissible where a ^^ng in 
document is in the hands of a stranger, who is not Jf^J^^fr 
compellable hy law to produce it, and who refuses 
to do so when summoned as a witness with a sub- 
poena duces tecum, or when sworn as a witness 
without a subpoena, if he admits that he has the 
document in court. In applying this rule^ it must 
be carefully borne in mind that the mere disobe- 
dience of a person served with a subpoena duces 
tecum, will not render admissible secondary evi- 
dence of the contents of the document which he is 
called upon to produce ; but the witness must also 
be justified in refusing the production, for other- 
wise the party will have no remedy except as against 
'him? 

The reason why the rule is recognized at all, is 
the same as that which admits parol proof, when 
the adversary, after notice, refuses to produce a 
deed in his possession, namely, that the party 
offering secondary evidence has done all in his 
power to obtain the original document. 

» 1 Taylor, Ev. 888. » lb. 389. 

s lb. 390 ; Nayal Discipline Act, s. ^<o. 
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THB ATTENDANCE AND REMUNERATION OF WITNESSES. 

Every subject of the Crown of England who may 
be required to give evidence before a court-martial, 
may be compelled to attend for that purpose, on 
being duly summoned by the Judge- Advocate ; or if 
he neglects to attend, or refuses to give evidence on 
the trial, he will be liable to punishment under the 
following provisions of the Naval Discipline Act : — 

" S. LYI. Every person, civil, naval, and mili- 
" tary, who may be required to give evidence before 
" a courli-martial, shall be summoned by the Judge- 
" Advocate ; and all persons so summoned and at- 
" tending as witnesses before any court-martial shall, 
" during their necessary attendance in or on such 
" court, and in going to and returning from the 
" same, be privileged from arrest, and shall, if unduly 
" arrested, be discharged by the court out of which 
" the writ or process issued by which such witness 
" was arrested, or if such court be not sitting, then 
" by any judge of the superior courts of Westminster 
" or Dublin, or the Court of Session in Scotland, or 
" of the courts of law in the East or West Indies or 
" elsewhere, according as the case shall require, upon 
" its being made to appear to such court or judge, 
" by any affidavit in a summary way, that such wit- 
" ness was arrested in going to or returning from or 
" attending upon such court-martial : and all wit- 
*' nesses so duly summoned as aforesaid who make 
" default in attending on such courts, or attending 
" refuse to be sworn or make affirmation, or being 
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" sworn or having made affirmation, refuse to give 
" evidence, or to answer all such questions as the 
" court may legally demand of them, or prevaricate 
" in giving their evidence, shall, upon certificate 
" thereof under the hand of the President of such 
" court-martial, be liable to be attached in the 
" Court of Queen's Bench in London or Dublin, 
" or the Court of Session, or Sheriff- depute or 
" Stewarts-depute, or their respective substitutes, 
" within their several Shires and Stewartries,in Scot- 
" land, or courts of law in the Eagt or West Indies, 
" or in any of Her Majesty's colonies, garrisons, or 
" dominions in Europe or elsewhere, respectively, 
" upon complaint made, in like manner as if such 
" witness after having been duly summoned and sub- 
" poBnaed had neglected to attend on a trial in any 
" proceeding in the court in which such complaint 
" is made, or had refused to be sworn, or on being 
" sworn had refused to give evidence, or to answer 
'* all such questions as the court may legally demand, 
" or had prevaricated in giving evidence, or if the 
" court-martial shall think fit, in case any such person 
" belong to Her Majesty's navy, being called upon 
" to give evidence at any court-martial, shall refuse 
" or neglect to attend to give his evidence upon oath 
" or affirmation, or shall prevaricate in his evidence, 
" or behave with contempt to the court, such court- 
" martial may punish every such offender by impri- 
" sonment not longer than three months, in case of 
" such refusal, neglect, or prevarication, nor longer 
" than one month in the case of such contempt ; and 
" every person not subject to this Act who may be so 
" summoned to attend shall be allowed and paid his 
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" reasonable expenses, under the authority of the 
** Admiralty, for such attendance." 

If a witness have in his possession any deeds or 
writings, which it is deemed necessary to produce at 
the trial, there should be a special clause inserted 
in the summons, commanding the witness to bring 
them with him : this process is of compulsory obli- 
gation on the witness to produce the deeds or 
writings required of him, which he has in his pos- 
session, and which he has no lawful or reasonable 
excuse for withholding; of the validity of;, which 
excuse, the court, and not the witness, is to judge. 

If a witness give false evidence, he is liable to 
the penalties of perjury under the following section 
of the Naval Discipline Act : — 

" S. LYII. Every person who, upon any exami- 
" nation upon oath or upon affirmation, before any 
" court-martial held in pursuance of this Act, shall 
" wilfully and corruptly give false evidence, shall 
" be liable to the penalties of wilful and corrupt 
" perjury." ^ 

It is not lawful for a civilian to refuse obedience 
to the summons of the Judge-Advocate on the 
ground that his reasonable expenses have not 
been tendered to him ; but on his attendance he 
will be entitled to his expenses under the following 
regulation : — 

" The payment of reasonable expenses of wit- 
" nesses who may not be subject to the Naval Dis- 
" cipline Act, summoned to give evidence at a court- 
" martial, is to be made by the Judge- Advocate, or 

^ A charge of perjury againit a civilian most be preferred in 
the ordinary criminal court. 
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« person acting as such, who is to be repaid, under 
" the direction of the president, by the paymaster of 
" the flag-ship at the port where the court-mar- 
" tial is assembled ; and the Judge- Advocate is to 
" report to the Secretary of the Admiralty the par- 
" ticulars of all such payments, when the minutes of 
" the proceedings are forwarded, or as soon after as 
« may be." ' 

If any question should arise touching the amount 
of such expenses, the court will decide what is the 
reasonable allowance to be paid to the witness. 

* Queen's Reg. C. M. art. 26. 
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CHAPTEE XII. 

OP SENTKNCB AND PUmSHMENT. 

The aentenco ouglit always to be a subject of 
anxious deliberation amongst tbe membera of a 
court-martial. It is incumbent upon tbe court, iu 
awarding punishment, to pay due regard to pre- 
vious cliaracter, as well as to weigh carefully every 
circumstance of mitigation iu the conduct of the 
prisoner during the course of the transaction which 
constitutes the offence of which be is found guilty. 
The extreme measure of punishment applicable to 
each offence is calculated foe extreme cases : if an 
offence be characterised by no circumstance of 
aggravation, the punishment ought to be very con- 
siderably niodiSed. Such is the invariable practice 
of the judges in the ordinary criminal courts, and 
such is the evident intention of the legislature in 
entrusting a court-martial with discretionary powers 
of so extensive a nature. 

The charge or charges upon which the offender 
has been found guilty,' as well as the punishment 
and every incident necessarily connected with it, 
must be distinctly specified in the sentence. 

The greatest certainty and precision is required 

' See Quaen'a Keg, C. M. art. 18. 
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on this head : for instance, in the case of a single 
charge against a prisoner, the nature of the offence, 
and the punishment applicable to it, may depend 
on the intent with which a court-martial may find 
the prisoner to have committed the act in question, 
or the offence and punishment may be different in 
consequence of a court-martial having found part 
only of the charge proved. In like manner where 
there are several charges, the offence and punish- 
ment referable to each will almost always be of 
a distinct character. It is therefore necessarv that 
the sentence should state with particularity the 
finding of the court-martial on each charge, and 
each part of the charge, if it be divisible, or 
modified by the finding, as well as the punish- 
ment or punishments awarded respectively for 
the offence specified in 'each charge;^ for if the 
sentence does not disclose and distinguish with 
sufficient certainty a charge or charges that will 
support the finding and warrant the judgment, or 
if the punishment awarded or any part of it be 
not in due conformity with the provisions of the 
Naval Discipline Act, the sentence will be invalid, 
and the prisoner entitled to his discharge on appli- 
cation to the superior courts of law.^ 

The punishments that may be awarded for the 
different classes of offence have already been pointed 
out under their respective headings ; it only now 
remains to notice some considerations of a general 
character. 



* See Campbell v. The Queen^ in error, 11 Q. B. R. 799. 
2 See ante, pp. 96, 96, 97. 

M 2 
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Judgment Judgment of death is subject to the following 
regulations of the Naval Discipline Act : — 

" Judgment of death shall not be passed on any 
prisoner unless four at least of the officers 
present at the court-martial, where the number 
does not exceed five, and in other cases a 
majority of not less than two-thirds of the 
officers present, concur in the sentence : 
" The punishment of death shall not be inflicted 
on any prisoner until the sentence has been 
confirmed by the Admiralty, or by the Com- 
mander-in-Chief on a foreign station." ^ 
The prerogative of mercy is in the crown, and 
sentence of death can only be remitted by Her Ma- 
jesty ;^ so that after judgment has been passed, there 
can be no further hope for a condemned criminal, 
except through the presentation of a memorial to 
the Queen in council. It is impossible to specify any 
particular time for execution in the sentence of the 
court-martial, as the confirmation of the Admiralty 
on home, or that of the naval Commander-in-Chief 
on foreign stations, is required, before it can be 
carried into effect. This regulation allows a suffi- 
cient interval for the reconsideration of the sen- 
tence if necessary ; and the grave responsibility 
that naturally attaches to an officer who has autho- 
rity in a case where life is at stake, demands that 
the Commander-in-Chief on foreign stations should 
in aU cases carefully peruse the minutes of the 
court-martial, and satisfy himself that there are no 
grounds on which the execution of the sentence 

1 S. 46, Nos. 2 and 3. 2 ib. No. 1. 
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ought to be respited. If the sentence be accom- 
panied with a recommendation to mercy, it would be 
his duty, if he thought that there was any sufficient 
foundation for the prayer, to forward the recom- 
mendation for the consideration of the Admiralty, 
in order that it might, with the sanction of the 
board, be submitted to Her Majesty. 

The authority of ^ the naval Commander-in-Chief ^^icom- 
on foreign stations extends no further ; for he has manders-in- 

° Chief on 

no power to pardon persons sentenced to the foreign 

. stations. 

punishment of death. But as the execution of the 
sentence is entrusted to him without any limitation 
as to time, he may, when he thinks proper, forward 
a report to the Admiralty, and postpone the period 
of execution until the pleasure of Her Majesty on 
the subject be made known to him. 

In all other cases (except that of imprisonment^) 
the naval Commanders-in-Chief on foreign stations 
have no power to remit sentences either in the 
whole or in part, and all remissions made must be 
done on their own responsibility, subject to the 
approbation of the Admiralty. 

"When a court-martial is called upon to deter- Scale of 
mine the question of punishment at the conclusion Sent. 
of a trial, it will be requisite to conform most 
strictly to the following rule, in accordance with 
which the discretionary powers of the court must 
be exercised : — 



\. it \yTienever any prisoner is undergoing imprisonment in 
pursuance of this Act, it shall be lawful for the Admiralty, or 
am/y Commander-in-Chief on cmy foreign atation^ to give an 
order in writing directing that the prisoner be discharged." — 
Nayal Dis. Act, s. 67. 
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" Where any punishment is specified by this Act 
" as the penalty for any offence, and it is further 
" declared that another punishment may be awarded 
" in respect of the same offence, the expression 
" ' other punishment ' shall he deemed to comprise 
" any one or more oj the punishments inferior in 
" degree to the specified punishment, according to the 
" scale hereinbefore mentioned; but corporal punish- 
" ment shall be deemed equal in degree to imprison- 
'^ ment, and may in all cases, subject to the fore- 
'^ going regulations, be inflicted as a substitute for 
" or in addition to imprisonment." ^ 
CumuiatWe This rulo enables a court-martial to inflict cumu- 
ment. lativo puuishmeut on an offender for the same 

offence, provided it be awarded according to the 
scale within the statutable limits. A single punish- 
ment for a single offence is the rule and practice 
of the English law in the criminal courts, defined 
and regulated by numerous statutes ; there is one 
exception in the ordinary administration of justice, 
where the additional punishment to be inflicted is 
an ingredient of the original penalty, as in the 
often recurring instance, when a sentence of im- 
prisonment is passed, to be accompanied by hard 
labour or solitary confinement. It will, therefore, 
be the duty of members of courts-martial to exer- 
cise the most careful discrimination, and give every 
attention to the practice and usages of the navy, 
when more than one punishment is proposed for 
the same offence. The Naval Discipline Act has 
itself furnished examples of lesser punishments 

' Naval Dis. Act, a. 48. 
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which are to be incident to, or to accompany the 
heavier penalty in conformity with the sentence of 
the court ; such as the following regulations with 
respect to dismissal with disgrace from Her Ma- 
jesty's service and imprisonment : — 

"Dismissal with disgrace shall involve in all Dismissal 
cases a forfeiture of all pay, head money, Jg^^e. 
bounty, salvage, prize money, and allowances 
that have been earned by, and of all annui- 
ties, pensions, gratuities, medals, and decora- 
tions that may have been granted to, the 
offender, and an incapacity to serve Her 
Majesty again in any military, naval, oe 
civil service ; and may also in all cases be ac- 
companied by a sentence of imprisonment, 
with or without solitary confinement not ex- 
ceeding the periods hereinafter mentioned, and 
with or without hard labour for all or any 
part of the term of imprisonment, and with 
or without corporal punishment : 
" The punishment of imprisonment may be in- imprison- 
flicted for any term not exceeding two years ; 
it may be accompanied with a direction that 
the prisoner shall be kept in solitary confine- 
ment for any period of such term not exceed- 
ing fourteen days at any one time, and not 
exceeding eighty-four days in any one year, 
with intervals between the periods of solitary 
confinement of not less duration than theperiods 
of solitary confinement, and when the impri- 
sonment awarded exceeds eighty-four days, the 
solitary confinement shall not exceed seven 
days in any twenty-eight days of the whole 
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imprisonment awarded, with intervals between 
the periods of solitary confinement of not less 
duration than such periods ; and the punish- 
ment of imprisonment may also be accompa- 
nied with a direction that the prisoner shall 
be kept to hard labour for all or any part of 
the term of imprisonment, or any such direc- 
tion may apply either to solitary confinement 
or hard labour only ; and corporal punishment 
may be awarded in addition to any sentence of 
imprisonment, whether such imprisonment is 
or is not to be accompanied with solitary con- 
finement and hard labour, or either of them. 
In any case of corporal punishment not more 
than forty-eight lashes shall be inflicted." 
The infliction of the punishment of imprison- 
ment in the navy is limited by this regulation to a 
term not exceeding two years ; this limitation must 
be borne in mind in many cases where the charge 
before the court involves an offence punishable by 
ordinary law, but not particularly specified in 
the Naval Discipline Act ; for the powers of a 
court-martial under such circumstance are com- 
mensurate with those of the ordinary criminal 
tribunals ; ^ but the authority of the latter in pass- 
ing sentence of imprisonment is not exclusively 
confined to a term of two years. It would thus 
be easy to suggest an offence for which the extent 
of imprisonment that might be inflicted under 
8. 38 would exceed the term specified in s. 46; 
but it would be very dangerous for a court-martial 

1 Naval Difi. Act, s. 38. 
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to rely on the implied power given by the former 
section, as it appears to be controlled bj the 
express provision of the latter, applicable to all 
cases in which the punishment of imprisonment 
may be inflicted in the navy. 

Cumulative punishment may also be inflicted in imprison- 
the very different case, where the offender has oflfender 
already been tried, convicted, and sentenced by a der sentence 
court-martial on another distinct charge ; the court offenceT^^* 
may then apply the following regulation of the 
statute : — 

" "Whenever sentence shall be passed by a court- 
" martial on an offender already under sentence 
" either of imprisonment or of penal servitude, 
'' passed upon him by a court-martial for a former 
" offence, the court may award sentence of impri- 
" sonment or penal servitude for the offence for 
'^ which he is under trial to commence at the expi- 
" ration of the imprisonment or penal servitude 
" to which he has been previously sentenced, al- 
" though the aggregate of the terms of imprison- 
" ment or penal servitude may exceed the term for 
" which either of those punishments could be other- 
" wise awarded."^ 

Whenever sentence has been passed on an Beviewof 
offender, and punishment awarded by cov/rt'-martial^ the Admi- 
no alteration of the sentence can be made, except ™ ^* 
by the Admiralty, to whom the power of review 
has, with the single exception of sentence of death, 
been entrusted by the Legislature according to the 
following regulation : — 

' Nayal Dis. Act, s. 63. 

u 3 
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Summary 
punish- 
ments. 



Powers of 
the com- 
manding 
officer of a 
ship. 



" The Admiralty may, except in case of sentence 
" of death, which shall only be remitted by Her 
" Majesty, suspend, annul, or modify any sentence 
" passed on any person subject to this Act."* 

But the Admiralty have no authority to ctdd 
any incident to the sentence of a court-mar- 
tial.^ 

So far punishments to be awarded by courts- 
martial have been the subject of consideration* 
Summary punishments are in the hands of the 
commanding officer, who is invested with very ex- 
tensive powers by the following provisions of the 
Naval Discipline Act : — 

" Any offence triable tmder this Act, not com- 
^' mitted by an officer, and not hereby made capital, 
*' may, under such regulations as the Admiralty 
" may from time to time issue, be summarily 
^' tried and punished by the officer in command 
" of the ship to which such offender belongs, 
" subject to the following restrictions (that is to 
" say) : — 

" (1.) The commanding officer shall not have 
power to award the punishment of penal 
servitude : 
" (2.) The commanding officer shall not have 
power to sentence any man, except a 
deserter, or man absent without leave, 
to imprisonment for a longer period than 
twenty-eight days, nor to sentence a 
deserter to imprisonment for a longer 
period than three calendar months, 



» Nayal Dis. Act, s. 46 (1). 



2 See ante, p. 147. 
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nor a man absent without leave to 
imprisonment for a longer period than 
six weeks, nor to award solitary confine- 
ment for more than seven days at a time 
with intervals of not less than seven 
days between each period of solitary 
confinement : 
" (3.) Except in case of open mutiny, no man 
shall be sentenced by the commanding 
officer to corporal punishment until 
his offence has been inquired into by 
one or more officers appointed by such 
commanding officer, and his or their 
opinion as to the gwlt or innocence 
of the prisoner reported to such 
commanding officer, and the command- 
ing officer shall thereupon act as ac- 
cording to his judgment may seem 
right." ' 
Corporal punishment is, in the opinion of the corporal 
best authorities, necessary for the maintenance of m^t ~ 
discipline in the navy ; the restrictions of the 
statute that now control its infliction afford the 
surest safeguard to seamen of high character and 
feeling. Men can no longer be subjected to this 
degradation at the caprice of an officer instigated 
by spleen, or the excited temper of the moment, 
whilst the great ends of justice are secured by a 
full preliminary investigation of the charge. The 
spirit in which a commanding officer ought to exer- 
cise his power is well expressed by the Queen's 

» Naval Dis. Act, s. 49. 
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regulations : " Officers in command must remember 
that inconsiderate as well as protracted punish- 
ments generally lead to discontent, defeat their 
intended object, and cause distaste to the service; 
that the first consideration is the prevention of 
crime, and that discipline depends not on the 
severity either in the amount or duration of punish- 
ment, but rather on its certainty, and on its just 
administration by making it commensurate to the 
offence ;" * and as respects corporal punishment, 
officers are to be guided by the following regula- 
tion: — 

" It being requisite for the maintenance of the effi- 
ciency, discipline, and even safety of Her Majesty's 
ships of war, that the power of inflicting corporal 
punishment, when absolutely necessary, should be 
continued, such punishment is only to be inflicted 
under the responsibility and authority of the 
officers in command of the said ships, who are to 
exercise the power vested in them with the greatest 
discretion and forbearance, compatible with the 
discipline of the service."^ 

It is unnecessary to recount the course of pro- 
cedure for the summary trial and punishment of 
offenders, as the most full and minute instructions 
have been issued by the Admiralty for the guidance 
of commanding officers in the exercise of these 
powers.* 
Discharge of T^g Commanding officer of a ship-of-war is not 

prisoner by or 



' Queen's Reg. Dis. art. 47. 

2 lb. art. 59. 

3 lb. arts. U to 69. 
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only armed with authority to try an offender command- 

'' J J jjy- officer. 

summarily, and Bentence him to imprisonment, "^ 
but he has also the discretionary power of libe- 
rating the prisoner at any time he may think 
proper, by an order in writing directing his dis- 
charge/ 

Full directions for the disposal and treatment of 
prisoners after sentence will be found in the fifth 
part of the Naval Discipline Act. 

^ Naval Bis. Aot, s. 67. 
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APPENDIX. 



I. Instructions of the Admirals and Generals of the 
Fleet for Oounoils of War. A.D. 1653. 

II. The Act for the Government of the Navt— cited 
AS THE Naval Discipline Act, 1861. (24 & 25 
Vict. c. 115.) 

III. The Queen's Beoulations, oomprisino those Chap- 

ters of the Admiraltt Instructions that relate 
TO Courts-Martial and Discipline. (Chaps. XI. 
and XII.) 

IV. Forms : 

1 . Order for the appointment of a President, and the 

assemblage of a Coart-Martial. 

2. Appointment of officiating Jndge- Advocate. 

3. Notice of Trial to Prosecntor. 1 

4. Notice of Trial to the Prisoner. 

5. Summons to Witnesses. 

6. Minutes of Proceedings at a Court-Martial. 

7. Proceedings at the Trial of the Officers and Crew 

of a Lost Ship. 

8. Forms of Charges for Naval Offences. Alphabeti- 

cally arranged. 

9. Forms of Charges for Offences punishable by ordi- 

nary law. Alphabetically arranged. 
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Forms {co^itinwd) : 

10. Form of Sentence. 

11. Warrant for carrying the Sentence of Death into 

execution. 

12. Warrant for Arrest. 

13. Warrant for Imprisonment. 
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No. I. 

INSTRUCTIONS 

FOR ALL COMMANDEBS-IN-CHIEF OF SQUADRONS, 
FOR ALL FLAG COMMANDERS IN THfilR DIVI- 
SIONS, AND FOR ALL CAPTAINS OF SHIPS AT SEA 
IN THE SERVICE OF THE COMMONWEALTH : 

By Robert Blake, Geoege Moncz, John Disbeow, 
and William Penn, Admirals and Generals of the 
Fleety set forth hy authority of Parliament of the 
Commonwealth of Eru/land and for Defence of the 
same. 

Wheeeas there are and may be from time to time 
sundry exorbitances and mis-carriages amongst several 
persons in the fleet, for restraining whereof General 
Councils of War cannot be so frequently called as 
were requisite : For preventing, therefore, of the same, 
and for regulating and governing the fleet in better 
order for the future^ according to the Laws of War and 
Ordinances of the Sea ordained and established by Par- 
liament of the ComnK)nwealth of England, We have 
thought expedient and do hereby order as followeth : — 

That the First Article of the said laws and ordinances 
be duly observed by each Commander of and in the fleet, 
according to the true intent anTl tenor thereof. 

That the Chief Flag (or Commander) of each squadron, 
with the assistance of the Council of War of the squadron 
under his command, do fully determine, sentence, and 
punish aU oflences committed against any and every of 
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the Articles of the Laws of War and Ordinances of the 
Sea, by any person belonging to any of the ships in his 
respective squadron, provided that no execution or sen- 
tence of loss of life or limb do proceed (if the fact 
shall so deserve), until that we, the generals, be made 
acquainted with the crime (the criminal being still 
secured), as also with the depositions against and 
defences made by the offender, with all circumstances 
thereon depending, and the same delivered to the judge 
advocate of the fleet, to be en-registered and kept upon 
record : Provided also, that no sentence for the cashier- 
ing of a captain of any vessel of war, of the States, or 
in their service, do pass until that we, the generals, 
have had information of the whole, and that the pro- 
ceedings be delivered as above said to be recorded. 

That each commander bearing flag subordinate to the 
chief commander of any squadron calling to council 
with him the commanders of the ships of his division, 
that shall be present, to the number of three at least, 
have hereby power to determine, sentence, and punish 
aU offences against any and every of the said Laws and 
Ordinances of the Sea, that are or shall be commit- 
ted within the ship (or any ships of the division) 
under his command, provided that no sentence of loss 
of life or limb do pass upon any person, or of cashiering 
any captain, until we, the generals, be made acquainted 
with all the circumstances of the proceeding. And like- 
wise provided, that no sentence of cashiering any lieu- 
tenant, or master of any ship-of-war, of the States, or 
in their service shall pass, until the chief flag or com- 
mander of that whole squadron be informed, as afore- 
said : And that the informations and depositions be re- 
mitted to record, as in the former section expressed. 
And it is hereby likewise ordered, that whensoever any 
vessels consisting of three ships-of-war or more, shall be 
sent or commanded towards any guard or station, the 
commander of that party shall have, and hereby hath 
the same power to punish any manner of crime or per- 
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son, that is hereby given unto the flag commander of a 
division during the time of their stay abroad. 

It is further ordered, that the captain of each par- 
ticular ship of war of the States, or in their service, 
calling unto his assistance the lieutenant of the said 
ship (if any be thereupon allowed), with the master, his 
mates, clerk of the cheque, gunner, boatswain, and car- 
penter thereof, have hereby power to examine, bring 
to trial and punishment, any person belonging to the 
ship whereof he is commander, for any and every 
offence committed against any of the said Laws and 
Ordinances of the Sea, or against such other orders as 
have been formerly, or shall be made by us, for retain- 
ing of mariners within board of their respective ships, 
for the containing of them within their duties, whilst 
on board, and for the punishing of any who shall attempt 
to carry them thence without leave first obtained. And 
this order is further to extend to the punishing in like 
manner of any offence committed on shore, in any 
place or harbour (into which any of the ships that are, 
or shall be, in the service of the State, shall be sent, or 
may have occasion to put in), by any person of or 
belongiog to any such ship or vessel, as also of any 
offence committed against any orders already made, or 
hereafter to be made by us, for the prevention of fire or 
any. other accidental mischances by miscarriage of 
light, taking tobacco, selling strong water or ^strong 
drink within board, or the breach of future orders, for 
the avoiding of mischiefs, and inconveniences in the 
fieet, provided that no sentence of loss of life or limb 
do pass, nor the cashiering of any officer having a com- 
mission or warrant for his place, but that all such 
officers be remitted unto the commander of the party 
(if remote from the fleet), or to the flag commander of 
the division, or to the next superior commander in the 
squadron (or if he also absent), to the chief flag or 
commander thereof, according to the power by us de- 
volved unto every of them in the preceding sections : 
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And that each person within their cognizance (eapee- 
tively may receiTe sentence, and undergo execution 
thereof condign to hia demerit, KBerving the case of 
I0K8 of life or limb, or cashiering of captains to our own 
iininediat« knowledge. 

And it is lastly ordered, that according to a. former 
order of the 16th of Mij, 1653, all commanders of ships 
of wai in the serrioe of the state, do, nitboat delay, 
repair on board the flag of the division luidec which 
they are ranged, or the chief flag of the squadron, at all 
snob times as a pendant or other signal for a council 
of war shall be put forth by any of the said flags, npoa 
penally of the forfeiture of one whole day's pay for the 
first neglect, and the like far the second, miless cause 
allowable be shewn to the contrary (in which case they 
are to send the officer nearest them in place or command 
to excuse their absence), and upon refusal of payment, 
to be taken into custody by the Marshal-Oeneral of the 
fleet, unUl the same be made. And the same person 
oflending a third time, to be presented and proceeded 
against at the next general council of war, as a con- 
temner of order and discipline. 

Given under our bands and seal of Anchor, on 
board the " Swiftsure," the 16th day of December, 
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No. II. 

ANNO VICESIMO QUARTO & VICESIMO 
QUINTO VICTOEI^ EEGIN^. 



CAP. CXV. 



An Act for the Government of the Navy. 

[6th August 1861.] 

WHEREAS it is expedient to amend the law re- 
, lating to the Government of the navy, whereon, 
under the good providence of God, the wealth, safety, 
and strength of the kingdom chiefly depend : Be it 
enacted hy the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal and Commons in this present Parliament 
assembled, and by the authority of the same, as 
foUows ; — 

PART I. 

Abticles of "Wab. 
Public Worship, 
1. All officers in command of Her Majesty's ships of Public wor- 
war shall cause the public worship of Almighty God ^rformed. 
according to the liturgy of the Church of England estsi- 
blished by law to be solemnly, orderly, and reverently 
performed in their respective ships, and shall take care 
that prayers and preaching by the chaplains in Holy 
Orders of the respective ships be performed diligently, 
and that the Lord's Day be observed according to law. 
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Misconduct ill the Prestnee of the Enemy. 

2. Every flag officer, captain, oommander or officer 
commanding subject to thia Act who upon signal of 
battle, or on sight of a ahip of an enemy which it may 
be his duty to engage, shall not, 

(1.) Use his utmost eiertion to bring his ship into 

action ; 
(2.) Or shall sot during such action, in his own 
person and according to his rank, encourage 
his inferior of&oers and men to fight coura- 
geously ; 
{3.} Or who shall surrender his ship to the enemy 
when capable of making a snccessful defence, 
or who in time of action shall improperiy with- 
draw from the fight, 
shall, if he has anted traitoronsly, suffer death ; if h.e 
has aated from cowardice shall suffer death, or be im- 
prisoned, and be also dismissed with disgrace from Her 
tlajesty's service ; and if be has acted from negligence, 
or through other default, he shall be dismissed from Her 
M^esty's servioe, with or without disgrace, or shall 
suffer such other punishment as is hereinafter men- 

3. Every offioer subject to thia Act who shall forbeaf 
to pursue the ohase of any enemy, pirate, or rebel, 
beaten or flying, or shall not relieve and assist a known 
friend in view to the utmost of his power, or who shall 
improperly forsake his station, shall, if he has therein 
aeted traitorously, suffer death; if he has acted from 
cowardice, suffer death or such other punishment as is 
hereinaftermentioned; if he hasaot^d from negligence, 
or through other default, shall be dismissed from Her 
Majesty's service, with disgrace, or shall suffer such 
other punishment as is hereinafter mentioned. 

4. When any action or any service is commanded, 
every person subject to this Act who shall presume to 
delay or discourage the said action or service upon any 
pretenoe whatsoever, or in the presence or vicinity of the 
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enemy shall desert his post or sleep upon his watch, 
shall suffer death, or such other punishment as is herein- 
after mentioned. 

5. Every person subject to this Act, and not being a Penalty for 
commanding officer, who shall not use his utmost exer- ™*^^bor£^-* 
tions to carry the orders of his superior officers into nate officers 
execution when ordered to prepare for action, or during actio?.^'' *^ 
the action, shall, if he has acted traitorously, suffer 

death ; if he has acted from cowardice shall suffer death, 
or such other punishment as is hereinafter mentioned ; 
and if he has acted from negligence, or through other 
default, be dismissed from Her Majesty's service, with 
disgrace, or suffer such other punishment as is herein- 
after mentioned. 

Communications with the Enemy, 

6. All spies for the enemy shall be deemed to be per- Penalty for 
sons subject to this Act, and shall suffer death, or such spies. 
other punishment as is hereinafter mentioned. 

7. Every person subject to this Act who shall traitor^ penalty for 

OUsly hold— correspond- 

(1.) Correspondence with or shall give intelligence to with the 

the enemy ; ^'^^'^y- 

(2.) Or fail to make known to the proper authorities 
any information he may have received from the 
enemy ; 
(3.) Or who shall relieve the enemy with any sup- 
plies ; 
shall suffer death, or such other punishment as is here- 
inafter mentioned. 

8. Every person subject to this Act who shall, without Penalty for 
any traitorous intention, hold any improper communi- improper 
cation with the enemy, shall be dismissed from Her Ma- cation with 
jesty's service, or shall suffer such other punishment as *^® enemy, 
is hereinafter mentioned. 

Neglect of Duty, 

9. Every person subject to this Act who shall desert Penalty for 

his post or sleep upon his watch, or negligently perform abandoning 

post, &c. 
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the duty imposed on him, shall be dismissed from Her 
Majesty's service with disgrace, or shall suffer such, 
other punishment as is hereinafter mentioned. 

Mutiny, 

10. Where mutiny is accompanied by violence, every 
person subject to this Act who shall join therein shall 
suffer death, or such other punishment as is hereinafter 
mentioned ; and every person subject to this Act who 
shall not use his utmost exertions to suppress such mu- 
tiny shall, if he has acted traitorously, suffer death, or 
such other punishment as is hereinafter mentioned ; if 
he has acted from cowardice, shall suffer penal servitude 
or such other punishment as is hereinafter mentioned ; 
if he has acted from negligence he shall be dismissed 
from Her Majesty's service, with disgrace, or suffer such 
other punishment as hereinafter mentioned. 

11. Where a mutiny is not accompanied by violence, 
the ringleader or ringleaders of such mutiny shall suffer 
death, or such other punishment as is hereinafter men- 
tioned; and all other persons who shall join in such 
mutiny, or shall not use their utmost exertions to sup- 
press the same, shall suffer imprisonment, or such other 
punishment as is hereinafter mentioned. 

12. Every person subject to this Act who shall endea- 
vour to seduce any other person subject to this Act from 
his duty or allegiance to Her Majesty, or cDdeavour to 
incite him to commit any act of mutiny, shall suffer 
death, or such other punishment as is hereinafter men- 
tioned. 

13. Every person, not otherwise subject to this Act, 
who, being on board any ship of Her Majesty, shall en- 
deavour to seduce from his duty or allegiance to Her 
Majesty any person subject to this Act, shall so far as 
respects such offence be deemed to be a person 'subject to 
this Act, and shall suffer death, or such other punishment 
as is hereinafter mentioned. 

14. Every person subject to this Act who shall make 
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or endeavour to make any mutinous assembly, or shall 
lead or incite any other person to join in any mutinous 
assembly, or shall utter any words of sedition or mutiny, 
shall suffer penal servitude or such other punishment as 
is hereinafter mentioned. 

15. Every person subject to this Act who shall wil- 
fully conceal any traitorous or mutinous practice or de- 
sign, or any traitorous or mutinous words spoken against 
Her Majesty, or any words, practice, or design tending 
to the hindrance of the service, shall suffer penal ser- 
vitude or such other punishment as is hereinafter men- 
tioned. 

16. Every person subject to this Act who shall strike 
or offer to strike or use any violence against his superior 
officer^ being in the execution of his office, shall be 
punished with death, or such other punishment as is 
hereinafter mentioned ; and every person subject to this 
Act who shall strike or offer to strike or use any violence 
against his superior officer, not being in the execution 
of his office, shall be punished with penal servitude or 
such other punishment as is hereinafter mentioned. 

Insubordination, 

17. Every person who shall wilfully disobey any lawful 
command of his superior officer, or shall use threatening 
or insulting language or behave with contempt to his 
superior officer, shall be punished with dismissal from 
Her Majesty's service, with disgrace, or suffer such other 
punishment as is hereinafter mentioned. 

18. Every person subject to this Act who shall quarrel 
or fight with any other person, whether such other person 
be or be not subject to this Act, or shall use reproachful 
or provoking speeches or gestures, tending to make any 
quarrel or disturbance, shall suffer imprisonment or such 
other punishment as is hereinafter mentioned. 

Desertion and Absence without Leave. 

19. Every person subject to this Act who shall absent penalty for 
himself from his ship or from the place where his duty desertion. 

N 
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requires him to be, without any intention of retoming 
to sucli ship or plaoe, or who shall at any time and 
under any circumstances when absent from his ship do 
any Act which shows that he has not any intention of 
returning to such ship or place, shall be deemed to have 
deserted, and shall be punished accordingly; that is 
to say, 

(1.) If he has deserted to the enemy he shall be 
punished with death or such other punishment 
as is hereinafter mentioned ; 
(2.) If he has deserted under any other circumstances 
he shall be punished with penal servitude or 
such other punishment as is hereinafter men- 
tioned ; 
and in every such case he shall forfeit all pay, head 
money, bounty, salvage, prize money, and allowances 
that have been earned by him, and all annuities^ 
pensions, gratuities, medals, and decorations that may 
have been granted to him, and also all clothes and 
effects which he may have left on board the ship or at 
the place from which he has deserted, unless the tri- 
bunal by which he is tried shall otherwise direct. 

20. Every person subject to this Act who shall endea- 
vour to seduce any other person subject to this Act to 
desert shall suffer imprisonment, or such other punish- 
ment as is hereinafter mentioned. 

21. Every officer in command of any ship of Her 
Majesty who shall receive or entertain any deserter 
from Her Majesty's military or naval forces, after dis- 
covering him to be a deserter, and shall not, with all 
convenient speed, in the case of a deserter from Her 
Majesty's naval forces, give notice to the commanding 
officer of the ship to which such deserter belongs, or, if 
such ship is at a distance, to the Secretary of the Admi- 
ralty or to the Commander-in-Chief, or, in case of a 
deserter from Her Majesty's military forces, give notice 
to the Secretary of War or the commanding officer of 
the regiment to which such deserter belongs, the officer 
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so offending shall be dismissed from Her Majesty's ser- 
yioe, or shall suffer such other punishment as is herein- 
after mentioned. 

22. Every person subject to this Act who shall be Penalty for 
absent without leave shall be liable to imprisonment for ^|^out 
any period not exceeding ten weeks, with or without le&ve, 
hard labour, or such other punishment as the circum- 
stances of the case may require, and shall also forfeit 

out of his wages a sum not exceeding the amount of 
two days' pay, exclusive of all charges of apprehension, 
and in addition for every twenty-ffve hours of absence 
a sum not exceeding six days' pay ; and any person may 
be deemed to be absent without leave, notwithstanding 
his absence may not have been voluntary, but may have 
been caused by imprisonment under any commitment 
for any offence against the law. 

Miscellaneoua Offences, 

23. Every person subject to this Act who shall be Penalty for 
guilty of any profane oath, cursing, execration, drunk- i!^^ng 
enness, uncleanness, or other scandalous action in dero- ?^^ ^^^T 

, . immorali- 

gation of God's honour and corruption of good manners, ties. 
shall be dismissed from Her Majesty's service, with 
disgrace, or suffer such other punishment as is herein- 
after mentioned. 

24. Every officer subject to this Act who shall be Penalty on 
guilty of cruelty, or of any scandalous or fraudulent ^^^ ^^^^ 
conduct, shall be dismissed with disgrace from Her oppression. 
Majesty's service ; and every officer subject to this Act 

who shall be guilty of any other conduct unbecoming 
the character of an officer shall be dismissed, with or 
without disgrace, from Her Majesty's service. 

25. Every person subject to this Act who shall either Penalty for 
designedly or negligently or by any default lose, strand, shi^^^be 
or hazard, or suffer to be lost, stranded, or hazarded, improperly 
any ship of Her Majesty's, or in Her Maj'esty's service, 

shall be dismissed from Her Majesty's service, with dis- 
grace, or suffer such other punishment as is hereinafter 
mentioned. 

N 2 
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26. The officers of all ships of Her Majesty appointed 
for the convoy and protection of any ships or vessels 
shall diligently perform their duty without delay 
according to their instructions in that hehalf; and 
every officer who shall fail in his duty in this respect, 
and shall not defend the ships and goods under his 
convoy, without deviation to any other objects, or shall 
refuse to fight in their defence if they are assailed, or 
shall cowardly abandon and expose the ships in his 
convoy to hazard, or shall demand or exact any money 
or other reward from any merchant or master for con- 
voying any ships or vessels entrusted to his care, or 
shall misuse the masters or mariners thereof, shall make 
such reparation in damages to the merchants, owners, 
and others as the Court of Admiralty may adjudge, and 
also shall be punished criminally according to the nature 
of his offence, by death or snch other punishment as is 
hereinafter mentioned. 

27. Every master or other officer in command of any 
merchant or other vessel under the convoy of any ship 
of Her Majesty shall obey the commanding officer thereof 
in all matters relating to the navigation or security of 
the convoy, and shall take such precautions for avoiding 
the enemy as may be directed by such commanding 
officer; and if he shall fail to obey such directions 
such commanding officer may compel obedience by force 
of arms, without being liable for any loss of life or 
of property that may result from his using such 
force. 

28. Every officer in command of any of Her Majesty's 
ships who shall receive on board, or permit to be received 
on board, such ship any goods or merchandises whatso- 
ever, other than for the sole use of the ship, except gold, 
silver, or jewels, and except the goods and merchandise 
belonging to any merchant, or on board any ship which 
may be shipwrecked or in imminent danger, either on 
the high seas or in some port, creek, or harbour, for the 
purpose of preserving them for their proper owners, or 
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except snch goods or merchandise as he may at any 
time be ordered to take or receive on board by order of 
the Admiralty, shall be dismissed from Her Majesty's 
service, Or suffer such other punishment as is herein- 
after mentioned. 

29. Every person subject to this Act who shall waste- Penalty for 
fully expend, enabezzle, or fraudulently buy, sell, or public^ 
receive, any ammunition, provisions, or other public s^'^- 
stores, and every person subject to this Act who shall 
knowingly permit any such wasteful expenditure, em- 
bezzlement, sale, or receipt, shall suffer imprisonment 

or such other punishment as is hereinafter mentioned* 

30. Every person subject to this Act who shaU unlaw- Penalty for 
fully set fire to any dockyard, victualling yard, or steam m^^l^? 
factory yard, arsenal, magazine, building, stores, or to ^0?^*°* 
any ship^ vessel, hoy, barge, boat, or other craft, or ingtoan 
furniture thereunto belonging, not being the property of ®^®™y* 

an enemy, pirate, or rebel, shall suffer death or such 
other punishment as hereinafter mentioned. 

31. Every person subject to this Act who shall know- Penalty for 
ingly make or sign a false muster or record or other signing fidae 
official document, or who shall command, counsel, or "^"s*®™- 
procure the making or signing thereof, or who shall 

aid or abet any other person in the making or signing 
thereof, shall be dismissed from Her Majesty's service, 
with disgrace, or suffer such other punishment as is 
hereinafter mentioned. 

32. Every person subject to this Act who shall wilfully Penalty for 
do any Act, or wilfully disobey any orders, whether in in hoapitai. 
hospital or elsewhere, with intent to produce or to aggra- 
vate any disease or infirmity, or to delay his cure, or 

who shall feign any disease, infirmity, or inability to 
perform his duty, shall suffer imprisonment, or such 
other punishment as is hereinafter mentioned. 

33. Every person subject to this Act who shall have Penalty for 
any cause or complaint, either of the unwholesomeness ing to stir' 
of the victuals or upon any other just ground, shall turS<i^i 
quietly make the same known to his superior, or captain, accoimt of 
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or oommander-in- chief, and the said saperior, captain, or 
commander-in-chief shall, as far as he is able, cause 
the same to be presently remedied ; And no person sub- 
ject to this Aotnpon any pretence whatever shall attempt 
to stir np any disturbance, upon pain of such punish- 
ment as a court-martial may think fit to inflict, accord- 
ing to the degree ef offence. 

34. Every person subject to this Act who shall be 
guilty of any act, disorder, or neglect to the prejudice 
of good order and naval discipline, not hereinbefore spe- 
cified, shall be dismissed from Her Majesty's service, 
with disgrace, or suffer such other punishment as is 
hereinafter mentioned. 

35. All the papers, charter parties, bills of lading, 
passports, and other writings whatsoever that shall be 
taken, seized, or found aboard any ship or ships which 
shall be taken as prize shall be duly preserved, and the 
commanding officer of the ship which shall take such prize 
shall send the originak entire and without fraud to the 
Court of Admiralty, or such other court or commis- 
sioners as shall be authorised to determine whether 
such prize be lawful capture, there to be viewed, made 
use of, and proceeded upon, acoordrug to law, upon 
pain that every person offending herein shall be dis- 
missed from Her Majesty's service, or shall suffer such 
other punishment as is hereinafter mentioned, and in 
addition thereto shall forfeit and lose his share of the 
capture. 

36. No person subject to this Act shall take out of 
any prize or ship seized for prize any money, plate, or 
goods, unless it shall be necessary for the better securing 
thereof, or for the necessary use and service of any of 
Her Majesty's ships and vessels of war, before the same 
be adjudged lawful prize in some Admiralty Court; 
but the full and entire account of the whole without 
embezzlement shall be brought in, and judgment passed 
entirely upon the whole, without fraud, upon pain that 
every person ofi'ending herein shall be dismissed from 
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Her Majesty's servioe, with disgrace, or suffer such 
other punishment as is hereinafter mentioned, and 
in addition thereto forfeit and lose his share of the 
capture. 

37. If any ship or vessel shall be taken as prize, none Penalty for 
of the officers, mariners, or other persons on board her m-iuLg^ °^ 
shall be stripped of their clothes, or in any sort pillaged, gjf^'^jj 
beaten, or evil intreated, upon pain that the person or board a 
persons so offending shall be dismissed from Her Ma- ^ 
jesty's service, with disgrace, or suffer such other punish- 
ment as is hereinafter mentioned* 

Offences puniahahle by Ordinary Law, 

38. Every person subject to this Act who shall be ^^^^ '°' 
guilty of murder shall suffer death : — punishable 

If he shaU be guUty of manslaughter he shall suffer ^y,^'^"*'^ 
penal servitude, or such other punishment as is 
hereinafter mentioned : 

If he shall be guilty of sodomy with man or beast he 
shall suffer penal servitude : 

If he shall be guilty of indecent assaults he shall 
suffer penal servitude, or such other punishment as 
is hereinafter mentioned : 

If he shall be guilty of robbery or theft he shall suffer 
penal servitude, or such other punishment as is 
hereinafter mentioned : 

If he shall be guilty of any other criminal offence 
which if committed in England would be punish- 
able by the law of England, he shall, whether the 
offence be or be not committed in England, be 
punished either in pursuance of the first part of this 
Act as an act to the prejudice of good order and 
naval discipline not otherwise specified, or the 
offender shall be subject to the same punishment as 
might be awarded by any ordinary criminal tribunal 
competent to try the offender, if the offence had 
been committed in England. 

39. For all offences specified or referred to in this Offences, 
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within the jurisdiction of the Admiralty, or at any 
place on shore out of the United Kingdom of Great 
Britain and Ireland, or in any of Her Majesty's dock- 
yards, victualling yards, steam factory yards, or on any 
gun wharf, or in any arsenal, barrack, or hospital 
belongiog to Her Majesty, whether in or out of the said 
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PART II. 
Genekal Peovisions. 



40. "Where the amount of punishment for any offence 
under this Act* depends upon the intent with which it 
has been committed, and any prisoner is charged with 
having committed such offence with an intent involving 
a greater degree of punishment, a court-martial may 
find that the offence was committed with an intent 
involving a less degree of punishment, and award such 
punishment accordingly. 

41. Where any prisoner shall be charged with murder, 
a court-martial may find him guilty of manslaughter or 
of a common assault ; where he shall be charged with 
sodomy, a court-martial may find him guilty of an in- 
decent assault ; where he shall be charged with theft, a 
court-martial may find him guilty of an attempt to 
thieve, or of embezzlement, or of wrongful appropriation 



24 & 25 TiCT. 0. 116. 273 

of property belonging to another ; and generally where 
any prisoner shall be charged with any offence under 
this Act he may upon failure of proof of the commission 
of the greater offence be found guilty of another offence 
of the same class involying a less degree of punishment, 
but not of any offence involving a greater degree of 
punishment. 

42. All armed rebels, armed mutineers and pirates, ^®^gjjf^ 
shall be deemed to be enemies within the meaning of be deemed 
this Act. ^"®"'^^- 

43. Every officer in command of one of Her Ma- Power to 
jesty's ships may, by warrant under his hand, authorise offenders. 
any person to arrest an offender belonging to such ship 

for any offence against this Act mentioned in such 
warrant ; and any person so authorised may use force, 
if necessary, for the purpose of effecting such appre- 
hension, towards any person subject to this Act. 

44. Every person subject to this Act who shall not Penalty for 
use his utmost endeavours to detect, apprehend, and L detection 
bring to punishment all offenders against this Act, and of prisoners, 
shall not assist the officers appointed for that purpose, 

shall suffer imprisonment or such other punishment ^is 
is hereinafter mentioned. 



PAET III. 

Regulations as to Punishments. 

45. The following punishments may be inflicted in Punish- 
Her Majesty's navy : — 
(1.) Death: 
(2.) Penal servitude : 
(3.) Dismissal with disgrace from Her Majesty's 

service : 
(4.) Imprisonment or corporal punishment : 
(5.) Dismissal from Her Majesty's service : 
(6.) Forfeiture of seniority as an officer for a speci- 
fied time, or otherwise : 

H 3 
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(7.) Dismissal from the ship to which the offender 

belongs : 
(8.) Severe reprimand, or reprimand : 
(9.) Disrating a subordinate or petty officer : 
(10.) Forfeiture of pay, head money, bounty, salvage, 
\ prize money, and allowances earned by, and of 

all annuities, pensions, gratuities, medals, and 
decorations granted to the offender, or of any 
one or more of the above particulars ; also, in 
the case of desertion, of all clothes and effects 
left by the deserter on board the ship to which 
he belongs : 
(11.) Such minor punishments as are now inflicted 
according to the custom of the navy, or may 
from time to time be allowed by the Ad- 
miralty : 
and each of the above punishments shall be deemed to 
be inferior in degree to every punishment preceding it 
in the above scale. 
46. The following regulations are hereby made with 
fs^to ^Dish- respect to the infliction of punishments in Her Majesty's 

mentft. naw '"^ 

(1.) The Admiralty may, except in case of sentenoe 
of death, which shall only be remitted by Her 
Majesty, suspend, annul, or modify any sen- 
tence passed on any person subject to this 
Act: 

(2.) Judgment of death shall not be passed on any 
prisoner unless four at least of the officers pre- 
sent at the court-martial, where the number 
does not exceed Ave, and in other cases a 
majority of not less than two-thirds of the 
officers present, concur in the sentence : 

(3.) The punishment of death shall not be inflicted on 
any prisoner until the sentence has been con- 
firmed by the Admiralty or by the commander- 
in-chief on a foreign station : 

(4.) The punishment of penal servitude may be in- 
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fiioted for the term of life, or for any other 
term of not less than three years : 

(5.) The punishment of penal servitude shaU in all 
oases involve dismissal with disgrace from Her 
Majesty's service : 

(6.) Dismissal with disgrace shall involve in all cases 
a forfeiture of all pay, head money, bounty, 
salvage, prize money, and allowances that have 
been earned by, and of all annuities, pensions, 
gratuities, medals, and decorations that may 
have been granted to the offender, and an in- 
capacity to serve Her Majesty again in any 
military, naval, or civil service ; and may also 
in all oases be accompanied by a sentence of 
imprisonment, with or without solitary con- 
finement not exceeding the periods hereinafter 
mentioned, and with or without hard labour 
for all or any part of the term of imprison- 
ment, and with or without corporal punish- 
ment: 

(7.) The punishment of imprisonment may be in- , 
flicted for any term not exceeding two years ; 
it may be accompanied with a direction that 
the prisoner shall be kept in solitary confine- 
ment for any period pf such term not exceed- 
ing fourteen days at any one time, and not 
exceeding eighty-four days in any one year, 
with intervals between the periods of solitary 
confinement of not less duration than the 
periods of solitary confinement, and when the 
imprisonment awarded exceeds 'eighty-four 
days, the solitary confinement shall not ex- 
ceed seven days in any twenty-eight days of 
the whole imprisonment awarded, with in- 
tervals between the periods of solitary con- 
finement of not less duration than such periods, 
and the punishment of imprisonment may also 
be accompanied with a direction that the pri- 
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soner shall be kept to hard labour for all or 
any part of the term of imprisonment, or any 
suoh direction may apply either to solitary 
confinement or hard labour only, and corporal 
punishment may be awarded in addition to 
any sentence of imprisonment, whether such 
imprisonment is or is not to be accompanied 
with solitary confinement and hard labour, or 
either of them : in any case of corporal 
punishment not more than forty -eight lashes 
shall be infiicted : 
(8.) No officer shall be subject to corporal punish- 
ment: no petty or non-commissioned officer 
shall be subject to corporal punishment, except 
in case of mutiny : 
All other punishments authorised by this Act may be 
inflicted in the manner heretofore in use in the navy. 

47. No person, unless he be an offender who has avoided 
apprehension or fied from justice, shall be tried or 
punished in pursuance of this Act for any offence com- 
mitted by him unless such trial shall take place within 
three years from the commission of such offence, or within 
one year after the return of such offender to the United 
Kingdom, where he has been absent from the United 
Kingdom during such period of three years. 

48. Subject to the foregoing regulations, where any 
punishment is specified by this Act as the penalty for any 
offence, and it is further declared that another punish- 
ment may be awarded in respect of the same offence, 
the expression '* other punishment " shall be deemed to 
comprise any one or more of the punishments inferior in 
degree to the specified punishment, according to the scale 
hereinbefore mentioned ; but corporal punishment shall 
be deemed equal in degree to imprisonment, and may in 
all cases, subject to the foregoing regulations, be infiicted 
as a substitute for or in addition to imprisonment. 

49. Apy offence triable under this Act may be tried 
and punished by court-martial ; and any offence triable 
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Tinder this Act, not committed by an officer, and not 
hereby made capital, may, under such regulations as the 
Admiralty may from time to time issue, be summarily 
tried and punished by the officer in command of the ship 
to which such offender belongs, subject to the following 
restrictions ; (that is to say), 
(1.) The commanding officer shall not have power to 

award the punishment of penal servitude : 
(2.) The commanding officer shall not have power to 
sentence any man, except a deserter, or man 
absent without leave, to imprisonment for a 
longer period than twenty-eight days, nor to 
sentence a deserter to imprisonment for a longer 
period than three calendar months, nor a man 
absent without leave to imprisonment for a 
longer period than six weeks, nor to award 
solitary confinement for more than seven days 
at a time with intervals of not less than seven 
days between each period of solitary confine- 
ment *. 
(3.) Except in case of open mutiny, no man shall be 
sentenced by the commanding officer to corporal 
punishment until his offence has been inquired 
into by one or more officers appointed by such 
commanding officer, and his or their opinion as 
to the guilt or innocence of the prisoner reported 
to such commanding officer^ and the command- 
ing officer shall thereupon act as according to 
his judgment may seem right. 



PART lY. 

COITETS-MABTIAL. 

Constitution of Courts-martiah 
50. The following regulations are hereby made with Constitu- 
r.espect to courts-martial : cwu^-mar- 

(1.) A court-martial shall consist of not less than five *^' 
nor more than nine officers : 
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(2.) No (^oer shall be qualified to sit as a member of 
any oourt-martial held in pursuance of this 
Act unless he be a flag officer, captain, com- 
mander, or nontenant of Her Majesty's navy 
on fall pay : 

(3.) A court-martial shall not be held unless at least 
three of Her Majesty's ships, not being tenders, 
and not commanded by officers under the rank 
of lieutenant, are together at the time when 
such court-martial is held: 

(4.) No officer shall sit on a court-martial who is under 
twenty-one years of age : 

(d.) No court-martial for the trial of a flag officer shall 
be duly constituted unless the president is a 
flag officei^, and the other officers composing the 
court are of the rank of captain, or of higher 
rank: 

(6.) No court-martial for the trial of a captain in her 
Majesty's navy shall be duly constituted unless 
the president is a captain or of higher rank, 
and the other officers composing the court are 
commanders or officers of higher rank : 

(7.) No court-martial for the trial of any person below 
the rank of captain in Her Majesty's nayy shall 
be duly constituted, unless the president is a 
captain or of higher rank, nor unless in addi- 
tion to the president there are two other mem- 
bers of the court of the rank of commander or 
of higher rank : 

(8.) The prosecutor shall not sit on any court-martial 
for the trial of a prisoner whom he prosecutes : 

(9.) The Admiralty shall have power to order courts- 
martial to be held for the trial of offences under 
this Act, and to grant commissions to any officer 
of Her Majesty's navy on full pay authorising 
him to order courts-martial to be held for the 
trial of such offences : 
(10.) An officer holding a commission from the Admi- 
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rally to order ooarts-martial ahall not be em- 
powered to do so if there is present at the place 
where such court-martial is to be held any 
officer superior in rank to himself, although 
such last mentioned officer may not hold a com- 
mission to order courts-martial ; and in such a 
case such last-mentioned officer may order a 
court-martial, although he does not hold any 
commission for the purpose : 

(11.) If any officer holding a commission from the 
Admiralty to order courts-martial, having the 
command of a fleet or squadron, and being in 
foreign parts, die, be recalled, leave his station, 
or be removed from his command, the officer 
upon whom the command of the fleet or squa- 
dron devolves, and so from time to time the 
officer who shall have the command of the 
fleet or squadron, shall, without any commis- 
sion from the Admiralty, have the same power 
to order courts-martial as the first-mentioned 
officer was invested with : 

(12.) If any officer holding a commission from the 
Admiralty to order courts-martial, and having 
the command of any fleet or squadron of Her 
Majesty's ships in foreign parts, shall detach 
any part of such fleet or squadron, he may, by 
commission under his hand, empower the com- 
manding officer of the squadron or detachment 
ordered on such separate service, and in case 
of his death or ceasing so to command the 
officer to whom the command of such separate 
squadron or detachment shaU belong, to order 
courts-martial during the time of such separate 
service, or until such authority shall be re- 
voked, or until the officer commanding the 
detachment shall come under the command of 
another superior officer, or shall return to the 
United Kingdom : 
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(13.) The officer ordering a court-martial shall not sit 
thereon : 

(14.) The president of every court-martial shall be 
named by the authority ordering the same, or 
by any officer empowered by such authority to 
name the president : 

(15.) No commandeer or lieutenant shall be required to 
sit as a member of any court-martial when 
four officers of a higher rank, and junior to the 
president can be assembled at the place where 
the court-martial is to be holden ; and when 
any commander or lieutenant sits at any court- 
martial the members of it shall not exceed five 
in number: 

(16.) Subject to the foregoing regulations, whenever a 
court-martial shall be held the officer appointed 
to preside thereat shall summon all the officers 
next in seniority to himself present at the 
place where the court-martial shall be held to 
sit thereon, until the number of nine, or such 
number, not less than five, as is attainable, is 
complete; subject to this proviso, that the 
admirals and captains, being superintendents 
of Her Majesty's dockyards, shall not be sum- 
moned to sit on courts-martial unless spe- 
cially directed to do so by orders from the 
Admiralty. 

Proceedings of Courts-martial, 

Sittings of ^^* ^ court-martial held in pursuance of this Act 
courts- shall sit from day to day, with the exception of Sundays, 

martial. ^^^^q sentence is given, and its proceedings shall not be 
delayed by the absence of any member, so that not less 
than five are present ; and no member shall absent him- 
self unless compelled so to do by sickness or other just 
cause, to be approved of by the other members of the 
court ; and if any member of a court-martial shall 
absent himself therefrom, in contravention of this sec- 
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tion, he shall be dismissed from Her Majesty's service, 
or shall suffer such other punishment as may he awarded 
by a court-martial. 

52. In the absence of a judge-advocate or his deputy, Appoint- 
the officer who is to be the president of the court-martial ™|^* ^f 

, officiating^ 

may appoint any person to officiate as judge-advocate at judge- 
the trial ; and the judge-advocate of any fleet for the »^^^*®- 
time being, or his deputy, or the person officiating as 
judge-advocate, hereinafter included under the term 
" the judge-advocate," shall administer an oath to every 
witness appearing at the trial. 

53. As soon as the court is assembled, the names of Proceedings 
the officers composing the court shall be read over to the ** *"^' 
prisoner, who shall be asked if he objects to being tried 

by any member of the court. If the prisoner shall 
object to any member, the objection shall be decided by 
the court. If the objection shall be allowed, the place , 
of the member objected to shall be filled up by the officer 
next in seniority who is not on the Court-martial, sub- 
ject to the regulations hereinbefore contained. 

54. Before the court shall proceed to try the prisoner, Oaths to be 
the judge-advocate shall administer to every member of tSedto 
the court the following oath ; that is to say, members of 

* * I — do swear, That I will duly administer justice '^^^^l- 
** according to law, without partiality, favour, or 
** affection ; and I do further swear, that I will not 
*' on any account, at any time whatsoever, disclose 
" or discover the vote or opinion of any particular 
** member of this court-martial, unless thereunto 
" required in due course of law. 

" So help me GOD." 

55. As soon as the said oath shall be administered to Oath to be 
the members of the court-martial, the president shaU ^f 
administer to the judge- advocate the following oath : i2'^^®"x 

"I — do swear. That I will not upon any account, ^^ 
" at any time whatsoever, disclose or discover the 
^^ vote or opinion of any particular member of the 



witnesses. 
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<< oourt-martial, xmless thereunto required in due 

" course of law. 

« So help me GOD." 

Summoning 56. Every person, civil, naval, and military, who may 
be required to give evidence before a court-martial, 
shall be summoned by the judge-advocate; and all 
persons so summoned and attending as witnesses before 
any court-martial shall, during their necessary attend- 
ance in or on such court, and in going to and returning 
from the same, be privileged from arrest, and shall, if 
unduly arrested, be discharged by the court out of 
which the writ or process issued by which such witness 
was arrested, or if such court be not sitting, then by 
any judge of the superior courts of Westminster or 
DabLLn, or the Court of Session in Scotland, or of the 
courts of law in the East or West Indies or elsewhere, 
according as the case shall require, upon its being made 
to appear to such court or judge, by any affidavit in a 
summary way, that such witness was arrested in going 
to or returning from or attending upon such court- 
martial ; and all witnesses so duly summoned as afore- 
said who make default in attending on such courts, or 
attending refuse to be sworn or make affirmation, or 
being sworn or having made affirmation refase to give 
evidence, or to answer aU such questions as the court 
may legally demand of them, or prevaricate in giving 
their evidence, shall, upon certificate tliereof under the 
hand of the president of such court-martial, be liable 
to be attached in the Court of Queen's Bench in London 
or Dublin, or the Court of Session, or sheriff depute or 
Stewarts depute, or their respective substitutes, within 
their several shires and stewartries, in Scotland, or 
courts of law in the East or West Indies, or in any of 
Her Majesty's colonies, garrisons, or dominions in 
Europe or elsewhere, respectively, upon complaint made, 
in like manner as if such witness after having been duly 
summoned and subpoenaed had neglected to attend on a 
trial in any proceeding in the court in which such com- 
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plaint is made, or had refused to be sworn, or on being 
sworn had refused to give eyidenoe, or to answer all 
such questions as the court may legally demand, or had 
prevaricated in giving evidence, or if the court-martial 
shall think fit, in case any such person belong to Her 
Majesty's navy, being called upon to give evidence at 
any court-martial, shall refuse or neglect to attend to 
give his evidence upon oath or affirmation, or shall pre- 
varicate in his evidence, or behave with contempt to the 
court, such court-martial may punish every such 
offender by imprisonment not longer than three months, 
in case of such refusal, neglect, or prevarication, nor 
longer than one month in the case of such contempt ; 
and every person not subject to this Act who may be so 
summoned to attend shaU be allowed and paid his 
reasonable expenses, under the authority of the Ad- 
miralty for such attendance. 

57. Every person who, upon any examination upon Penalty on 
oath or upon affirmation, before any court-martial held gf^i^aisc 
in pursuance of this Act, shall wilfully and corruptly evidence. 
give false evidence, shall be liable to the penalties of 

wilful and corrupt perjury. 

58. Where it shaU appear upon the trial by court- where 
martial of any person charged with an offence that such pe«ons are 
person is insane, the court shall find specially the fact the time of 
of his insanity, and shall order such person to be kept trSS!^ ^^ 
in strict custody in such place and in such manner as 

to the court shall seem fit, until the directions of the 
Admiralty thereupon are known ; and it shall be lawful 
for the lords of the Admiralty to give orders for the safe 
custody of such person during Her Majesty's pleasure, 
in such place and in such manner as they shall think fit. 

59. Every judge-advocate, or person officiating as Report of 
judge-advocate, shall transmit with as much expedition Jf comt^^* 
as may be the original proceedings and sentence of every martial, 
court-martial attended by him to the commander-in- 
chief or senior officer, who shall transmit them to the 
secretary of the Admiralty for the time being, and any 
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person tried by a court-martial shall be entitled, on 
demand, to a copy of such proceedings and sentence, at 
any time not sooner than six months after the trial if 
the same takes place in the Mediterranean, three months 
if at any other naval station within Europe, and twelve 
months if elsewhere, (upon payment for the same at the 
rate of fonrpence per folio of seventy-two words,) but 
no such demand shall be allowed after the space of 
three years from the date of the iGlnal decision of such 
court-martial. 



PART Y. 
Penal SEETrruDE and Pkisonb. 

Penal Servitude. 

Sentence of ^^* Whenever any sentence of death shall be com- 
penaUervi- muted for penal servitude, or whenever sentence of 
penal servitude shall be passed upon any offender by 
any court-martial, and such sentence, or any part 
thereof, is intended to be carried into effect, the Admi- 
ralty shall cause the same to be notified in writing to 
any justice of the Queen's Bench, Common Pleas, or 
Baron of the Exchequer, and thereupon such justice or 
baron shall make an order for the penal servitude of 
such offender, upon the terms and for the time specified 
in such notification, and shall do all such other acts 
consequent upon such notification as any such justice or 
baron is or may be authorised to make or do by any 
statute or statutes in force at the time of making any 
such order in relation to penal servitude of offenders 
sentenced by courts of criminal jurisdiction to penal 
servitude ; and such order and other acts to be so made 
and done as aforesaid shall be obeyed and executed by 
such person in whose custody such offender may at that 
time be, and by all other persons whom it may concern, 
and shall be as effectual and have all the same conse- 
quences as any order made under the authority of any 
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statute relating to penal servitude with respect to any 
offender in such statute mentioned, and every sheriff, 
gaoler, keeper, governor, or superintendent whom it 
may concern, and all constahles and other persons, shall 
be bound to obey the aforesaid order and orders, and be 
assistant in the execution thereof, and be liable to the 
same punishment for disobedience to or for interrupting 
the execution of such order as they would be if the 
same had been made under the authority of any such 
statute ; and every person so ordered to be kept in penal 
servitude shall be subject to all the penalties and pro- 
visions made by law, and in force for the time being, 
concerning persons under sentence of penal servitude, 
or receiving Her Majesty's pardon on condition of penal 
servitude ; and from the time when such order of penal 
servitude is made, every law in force touching the 
escape of felons, or their afterwards returning or being 
at large without leave, shall apply to such offender, and 
to all persons aiding, abetting, contriving, or assisting 
in any escape or intended escape, or the returning 
without leave of any such offender; and the judge or 
baron who makes an order for penal servitude as afore- 
said shall direct the notiiication of the Admiralty, and 
his own order made thereupon, to be filed and kept of 
record in the office of the clerk of the crown of the court 
of Queen's Bench, and the said clerk shall have a fee of 
two shillings and sixpence only for filing the same, and 
shall, on application, deliver a certificate in writing (not 
taking more than two shillings and sixpence for the 
same) to such offender or to any person applying in his 
or the Admiralty's behalf, showing the christian and 
surname of such offender, his offence, the place where 
the court was held before which he was convicted, the ' 
sentence, and the conditions on which the order of penal 
servitude was made, and such certificate shall be suffi- 
cient proof of the conviction and of the sentence of 
such offender, and also of the terms on which such order 
for his penal servitude was made, in any court and in 
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any proceeding wherein it may be necessary to inqtdre 
into the same. 

61. When any sentence of death shall have been 
commuted for penal servitude, or when any person 
subject to this Act shall have been condemned to 
penal servitude, it shall be lawful for the Admi- 
ralty, or any commander-in-chief on any foreign 
station, or the commanding officer of the ship to which 
such person belongs or has belonged, to cause him to be 
detained and conveyed to any one of Her Majesty's 
ships, or any gaol or prison, there to remain in safe 
custody until he is removed therefrom by the order of 
the Admiralty or any such commander-in-chief or 
other due authority, or under an order for his penal 
servitude, to be made by some justice of the Queen's 
Bench or Common Pleas or Baron of the Exchequer as 
aforesaid, and a certificate of his sentence (such certi- 
ficate to be signed by the secretary of the Admiralty, 
or by any such commander-in-chief, or such command- 
ing officer) shall be a sufficient authority to the com- 
manding officer of the ship to which he may be sent, 
OT to the governor, keeper, or superintendent of the 
gaol or prison, to receive and detain him. 

62. In case any such offender shall be conveyed to 
any prison, not being a naval prison appointed by virtue of 
this Act, an allowance such as the Admiralty shall from 
time to time direct shall be made to the governor, 
keeper, or superintendent of the gaol or prison, for the 
subsistence of such offender during his detention therein, 
and such allowance shall be paid by order of the Admi- 
ralty, upon production by the said governor, keeper, or 
superintendent of a declaration, to be made by him before 
one of Her Majesty's justices of the peace of such 
county, of the number of days during which the 
offender has been so detained and subsisted in such gaol 
or prison. 

63. Whenever sentence shaU be passed by a court- 
martial on an offender already under sentence either of 
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imprisomnent or of penal servitude, passed upon him by already on- 
a court-martial for a former offence, the court may fo/pj^^}^ 
award sentence of imprisonment or penal servitude for ofience. 
the offence for which he is under trial to commence at 
the expiration of the imprisonment or penal servitude 
to which he has been previously sentenced, although 
the aggregate of the terms of imprisonment or penal 
servitude may exceed the term for which either of those 
punishments could be otherwise awarded. 

Prisons, 

64. Every term of penal servitude or of imprison- ff^^j^ ^^^ 
ment in pursuance of this Act shall be reckoned as com- piac© of 
mencing on the day on which the sentence was awarded, ment. 
and the place of imprisonment, whether the imprison- 
ment was awarded as an original or as a commuted 
punishment, shaU be such place as may be appointed by 

the court or the commanding o£icer awarding the 
punishment, or which may from time to time be ap- 
pointed by the Admiralty, or by the commander-in- 
chief on any foreign station, and may be one of the 
naval prisons appointed under this Act, or any common 
gaol, house of correction, or military prison within Her 
Majesty's dominions. 

65. Whenever it is deemed expedient it shall be place of 
lawfol for the Admiralty or any such commander-in- JSenrmay 
chief, by any order in writing, from time to time to be changed, 
change the place of confinement of any offender im- °' 
prisoned or sentenced to be imprisoned or detained in 
pursuance of this Act, and the gaoler or other person 

having the custody of such offender shall immediately 
on the receipt of such order remove such offender to 
the gaol, prison, or house of correction mentioned in 
the said order, or shaU deliver him over to naval cus- 
tody for the purpose of the offender being removed to 
such prison ; and every gaoler or keeper of such last- 
mentioned prison, gaol, or house of correction shall, 
upon being famished with a copy of such order of 
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removal, attested by the secretary of the Admiralty for 
the time being, receive into his custody and shall confine 
pursuant to such sentence or order every such offender. 

66. The gaoler or other person removing any offender 
in pursuance of such order shall be allowed for the 
charges of such removal a sum not exceeding one shil- 
ling a mile, and when any offender is not confined in a 
naval prison the gaoler or other person in whose custody 
any such offender may be shall receive such an allow- 
ance as the Admiralty shall from time to time direct 
for every day that such offender is in his custody, to be 
applied towards his subsistence, and such sum shall be 
paid to the said gaoler or other person under the autho- 
rity of the Admiralty, upon the application in writing 
made to the secretary of the Admiralty by any justice 
for the county or place in which such gaol, prison, or 
house of correction shall be situate, with a copy of 
the sentence or order under which the prisoner is 

confined. 

67. "Whenever any prisoner is undergoing imprison- 
ment in pursuance of this Act, it shall be lawful for the 
Admiralty, or any commander-in-chief on any foreign 
station, or where an offender has been imprisoned by order 
of his commanding officer, for such commanding officer, 
or the Admiralty or any such commander-in-chief, to 
give an order in writing directing that the prisoner be 
discharged ; and it shall also be lawful for the Admi- 
ralty or any such commander-in-chief, and any officer 
commanding any of Her Majesty's ships, by order in 
writing, to direct that any such prisoner be delivered 
over to naval custody for the purpose of being brought 
before a court-martial, either as a witness, or for trial or 
otherwise, and such prisoner shall accordingly, on the 
production of any such order, be discharged, or be deli- 
vered over to such custody. 

68. The time during which any prisoner under sen- 
tence of imprisonment is detained in naval custody shall 
be reckoned as imprisonment under his sentence, for 
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M^hatever purpose sueh detention takes place ; and 
the governor, gaoler, keeper, or » superintendent wlio 
shall deliver over any such prisoner shall again receive 
him from naval custody, so that he may undergo the 
remaiDderof his punishment. 

69. If any person imprisoned by virtue of this Act in case of 
shall become insane, and. a certificate to that effect shall !j}.^oners to 
be given by two physicians or surgeons, the Admiralty be removed 
shall, by warrant, direct the removal of such person to lunatTc 
such lunatic asylum or other proper receptacle for in- asyi^"*- 
sane persons in the Unjted Kingdom as they may judge 

proper, for the unexpired term of his imprisonment; 
and if any such person shall in the same manner be 
certified to be again of sound mind, the Admiralty may 
issue a warrant for his being removed to such prison 
or place of confinement as may be deemed expedient, 
to undergo the remainder of his punishment, and every 
gaoler or keeper of any prison, gaol, or house of cor- 
rection shall receive him accordingly. 

70. Jhe Admiralty may set apart any buddings or Admiralty 
vessels, or any parts thereof, as naval prisons, and any "^*L^* y/i. 
buildings or vessels, or parts of buildings or vessels, so ings and 
set apart, shall be deemed to be naVal prisons within nav^** 
the meaning of this Act, and all powers and authorities prisons. 
with respect to county gaols or houses of correction, 

which now are or which may hereafter be vested in any 
of Her Majesty's principal Secretaries of State, shall, 
with respect to all such naval prisons, belong to the 
Admiralty ; and it shall be lawful for the Admiralty 
from time to time to make, alter, and repeal regulations 
for the government and superintendence of any such 
naval prison, and of the officers and servants thereof, 
and of offenders confined therein, and from time to 
time to appoint inspectors and all other necessary 
ofiicers and servants for any such naval prison, and, as 
occasion may arise, to remove the inspectors, officers, 
or servants ot any such naval prison ; and the senior 
officer at any port or place or on any station where there 
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may be any such naval prison, or such senior officer and 
such other persons and persons as the Admiralty may 
from time to time appoint, shall be a visitor or visitors 
of such prison ; and every inspector, visitor, or officer, 
having the charge or command of any such naval prison 
respectively, shall, subject to such rules and regulations 
as may from time to time be made as aforesaid, have 
and exercise, in respect of such prison, and of the 
officers and servants thereof, and of the prisoners con- 
fined therein, all the powers and authorities, as well in 
respect of administering oaths as otherwise, which any 
inspector, visiting justice, or governor of a county gaol 
or house of correction may respectively exercise as 
such. 

71. If any person shall convey or cause to be con- 
veyed into any such naval prison any arms, tools, or 
instruments, or any mask or other disguise to facilitate 
the escape of any prisoner, or by any means whatever 
shall aid any prisoner to escape or in an attempt to 
escape from such prison, whether an escape be actually 
made or not, such person shall be deemed guilty of 
felony, and upon being convicted thereof shall be im- 
prisoned, with or without hard labour, for any term not 
exceeding two years, or suffer penal servitude for any 
term not exceeding fourteen years ; and if any person 
shall bring or attempt to bring into such prison, in con- 
travention of the rules, any spirituous or fermented 
liquor, he shall for every such offence be liable to a 
penalty not exceeding twenty pounds and not less than 
ten pounds; and if any person shall bring into such 
prison, or to or for any prisoner, without the know- 
ledge of the officer having charge or command thereof, 
any money, clothing, provisions, tobacco, letters, papers, 
or other articles not allowed by the rules of the prison 
to be in the possession of a prisoner, or shall throw into 
the said prison any such articles, or by desire of any 
prisoner, without the sanction of the said officer, shall 
carry out of the prison any of the articles aforesaid, he 
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shall for every such oflfence be liable to a penalty not 
exceeding five pounds ; and if any person shall interrupt 
any officer of such prison in the execution of his duty, 
or shall aid or excite any person to assault, resist, or 
interrupt any such officer, he shall for every such 
offence be liable to a penalty not exceeding five pounds, 
or if the offender be a prisoner he shall, upon conviction 
thereof before two justices of the peace, or not less than 
three of the visitors of the prison, be liable to be 
sentenced for every such offence to be imprisoned, 
either with or without hard labour, and with or without 
solitary confinement, for any time not exceeding six 
calendar months, in addition to so much of the time for 
which he was originaUy sentenced as may be then unex- 
pired, and every penalty which may be incurred under 
this section shall be recoverable in a summary manner ; 
and such two justices or three visitors are hereby autho- 
rised to issue warrants of distress and sale of the 
offender's goods, and every such penalty shall be ap- 
plied as the Admiralty shall direct, any law, statute, 
charter, or custom to the contrary notwithstanding. 

72. Every governor, gaoler, and keeper of any prison, Penalty as 
gaol, or house of correction, and every officer having gaolers, &c. 
the charge or command of any place, ship, or vessel for 
imprisonment, who shall, without lawful excuse, refuse 

or neglect to receive or confine, remove, discharge, or 
deliver up any offender against the provisions of this 
Act or any of them, shall incur for every such refusal or 
neglect a penalty not exceeding one hundred pounds, to 
be recovered in a summary manner before two justices 
of the peace ; and such two justices are hereby autho- 
rised to issue warrants of distress and sale of the 
offender's goods, and every such penalty shall be applied 
as the Admiralty shall direct, any law, statute, charter, 
or custom to the contrary notwithstanding. 

73. During the imprisonment of any person in pur- Pay to be 
suance of this Act all pay and wages of the prisoner during im- 
shall be suspended and stopped. prisonment, 

2 
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PART VI. 

SUPPLEMEK^TAL PROVISIONS. 

74. This Act may be cited for all purposes as " The 
Naval Discipline Act, 1861." 

75. This Act shall be in force within the United 
Kingdom; and as regards the United Kingdom ** The 
Naval Discipline Act, 1860," shall be repealed jfrom and 
after one calendar month from the passing hereof ; and 
as regards elsewhere, this Act shall be in force, and 
"The Naval Discipline Act, 1860," shall be repealed, 
from and after four calendar months from the passing 
hereof. 

76. In the construction of this Act, unless there be 
something in th« context or subject matter repugnant 
to or inconsistent with such construction — 

" Admiralty," or ** The Lords of the Admiralty," 
shall mean the Lord High Admiral for the time 
being of the United Kingdom of Great Britain 
and Ireland, and when there shall be no such 
Lord High Admiral in office, any two or more of 
the commissioners for executing the office of 
Lord High Admiral of the United Kingdom : 

"Officer" shall mean an officer belonging to one 
of Her Majesty's ships, and shall include a subor- 
dinate and a warrant officer, but shall not extend 
to petty and non-commissioned officers : 

When the words " superior officer" are used in this 
Act they shall be held to include all officers, 
including petty and non-commissioned officers. 

77. Every person in or belonging to Her Majesty's 
navy, and borne on the books of any one of Her Ma- 
jesty's ships in commission, shall be subject to this Act ; 
and all other persons hereby made liable thereto, and all 
spies, shall be triable and punishable under the provi- 
sions of this Act. 

78. Her, Majesty's land forces, when embarked on 
board any of Her Majesty's ships, shall be subject to 
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the provisions of this Act, to such extent and under 
such regulations as Her Majesty, her heirs and succes- 
sors, hy any order or orders in council, shall at any time 
or times direct. 

79. All other persons ordered to be received or 
being passengers on board any of Her Majesty's ships 
shall be deemed to be persons subject to this Act, under 
such regulations as the Admiralty may fron^time to 
time direct. 

80. "When any one of Her Majesty's ships shall be 
wrecked, or lost, or destroyed, or taken by the enemy, 
such ship shall, for the purposes of this Act, be deemed 
to remain in commission until her crew shall be regularly 
removed into some other of Her Majesty's ships of war, 
or until a court-martial shall have been held, pursuant 
to the custom of the navy in such cases, to inquire into 
the cause of the wreck, loss, destruction, or capture of 
the said ship. 

81. When no specific charge shall be made against 
any officer or seaman for or in respect or in consequence 
of such wreck, loss, destruction, or capture, it shall be 
lawful to try all the officers and crew or all the sur- 
viving officers and crew of any such ship, together, 
before one and the same court, and to call upon all or 
any of them when upon their trial to give evidence on 
oath or affirmation before the court touching all or any 
of the matters then under inquiry, but no officer or 
seaman shall be obliged to give any evidence which may 
tend to criminate himself. 

82. "When deemed necessary by the Admiralty, or 
any officer authorized to order courts-martial, separate 
oourts-martial shall be held for the trial of some one or 
more of such officers and crew for or in respect or in 
consequence of the wreck, loss, destruction, or capture 
of any such ship. 

83. For any offence or offences committed by any 
officer or seaman, or officers and seamen, after the wreck, 
loss, destruction, or capture of any such ship, a separate 
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APPENDIX. 



Pay of crews 
of ships lost 
or taken. 



When ship 
of senior 
oflficer is 
lost he may 
dispose of 
officers and 
crew of lost 
ship. 



court-martial shall be held for the trial of saoh offender 
or offenders. 

84. When any ship of Her Majesty shall be wrecked, 
lost, or otherwise destroyed, or taken by the enemy, if 
it shall appear by the sentence, of a court-martial that 
the crews of such ship did, in the case of a ship wrecked 
or lost, do their utmost to save her or get her off, and 
in the ttise of a ship taken by the enemy did their 
utmost to defend themselves, and that they have, since 
the wreck, destruction, loss, or capture of such ship, 
behaved themselves well, and been obedient to their 
officers, then all the pay of such orews or of such por- 
tions of such crews as have behaved themselves well, 
and been obedient to their officers, shall be continued 
until the time of their being discharged or removed into 
other ships of Her Majesty, or dying. 

85. If the ship of any officer ordered to command 
any two or more of Her Majesty's ships shall be wrecked, 
lost, or otherwise destroyed, such officer shall continue 
in the command of any ship or ships which at the time 
of his ship being wrecked, lost, or destroyed, was or 
were under his command, and it shall be lawful for 
such officer to order the surviving officers and crew of 
the wrecked, lost, or destroyed ship to join any other 
ship under his command, or to distribute them among 
the other ships under his command, if more than one, 
and such officer shall, until he meets with some other 
officer senior to himself, have the same power and autho- 
rity in all respects as if his ship had not been wrecked, 
lost, or destroyed. 



Trial of 
offences 
against re- 
pealed Acta. 



PART YII. 

Savis^g Clause. 

86. Any person who has committed or may commit, 
before this Act comes into force, any offence against 
" The Naval Discipline Act, 1860," or any of the Acts or 
portions of Acts thereby repealed, for which such person 
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has not been tried before this Act comes into force, shall 
be tried and punished under this Act as if such crime 
or offence had been committed against the same, but he 
shall not suffer any greater punishment than he was 
liable to under ** The Naval Discipline Act, 1860," or 
any of the Acts or portions of Acts thereby repealed ; 
and any proceedings of any court-martial, or any other 
proceedings under ** The Naval Discipline Act, 1860," 
which may be pending when this Act comes into force, 
shall be continued, and the offender, if found guilty, 
shall be punished as if the Act against which he offended 
had not been repealed. 

87. Nothing in this Act shall prejudice or affect the Reservatio 
right of the Admiralty to discharge any person subject Id^Suyf 
to this Act from Her Majesty's service. 

88. Nothing in this Act contained shall be deemed or Act not to 
taken to supersede or affect the authority or power of ISthority of 
any court or tribunal of ordinary civil or criminal juris- ^^^^'^ 
diction, or any officer thereof, in Her Majesty's domi- 
nions, in respect of any offence mentioned in this Act 

which may be punishable or cognizable by the common 
or statute law. 
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No. III. 

NAYAL EEGULATIONS & INSTRUCTIOKS. 

" COURTS-MARTIAL." *' DISCIPLINE." 



Chaptek XI. 
COURTS-MARTIAL. 

1. Courts-martial shall be held, offences tried, sen- 
tences pronounced, and execution of such sentences car- 
ried into effect, according to the articles and orders con- 
tained in the Act of Parliament, 24th & 25th Victoria, 
chapter 115, cited as ** The Naval Discipline Act, 1861." 

In carrying the said Act into effect, the following 
regulations are to be observed : — 

2. Every charge or complaint to be investigated by 
court-martial, must be made in writing, setting forth, 
circumstantially, the offence or offences charged, and the 
day or days on or about which (or between which if the 
offences have been of continuous character) the said 
offence or offences was or were committed. 

3. Whenever the officer empowered to order courts- 
martial, shall deem it necessary to proceed to the trial 
of any offence triable under the Naval Discipline Act, 
he shall be careful to comply in every particular with 
the terms of the said Act; and in the exercise of the 
discretion confided to him in selecting the president of 
the court, he is to be guided by the circumstances of the 
case. Should the rank of the person to be tried, or should 
the character or circumstances of the alleged offence 
charged, be such as to require that the officers composing 
the court should be officers of standing and experience, 
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he is to be careful to select as president, an officer of such 
seniority as may ensure the attendance of all the officers 
of highest rank who may happen to be present at the 
place where the court-martial is ordered to assemble ; 
but when the nature of the offence is such as may be 
properly dealt with by officers of ordinary experience, 
he may select any eligible officer to preside whom he may 
consider most desirable with reference to the convenience 
of the service, — observing that none but officers junior 
to the president can be ordered to form a court. 

4. "When a court-martial is ordered to be assembled, 
such timely notice as may be practicable, — and in all 
cases (except mutiny), it will be convenient that not less 
than twenty-four hours' notice, — should be given, in 
general orders, or by signal, to the ships present, so that 
the proper officers may be prepared to attend at the place 
and hour appointed. The name of the officer ordered to 
preside at the court-martial is to be announced ; and 
after such notice has been issued, no officer, junior to 
the president, of a rank eligible to sit as a member of 
the court, is to be allowed to proceed on leave of absence 
without the express authority of the officer by whom the 
court-m£u*tial may have been ordered ; and the name of 
every officer so permitted to be absent, is to be forthwith 
communicated in writing, to the president, by the senior 
officer present. 

All flag officers, captains, and commanders, junior to 
the president, are to be present when the court-martial 
is assembled, and are to remain present until the proper 
number of officers required to form the court have been 
duly sworn. 

On the day prior to the assembling of the court- 
martial, the president is to make known, if necessary, 
the lieutenants wijl be required to form a court, in which 
case the four senior lieutenants present are to attend the 
formation of the court. 

5. Officers whose duty it may be to attend as members 
of a court-martial, shall sit only in the confirmed rank 

3 
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in which they are borne on the books of the ships to 
which they respectively belong, and according to which 
they are paid ; — except commodores, who, when acting 
in conjunction with senior captains, shall sit only ac- 
cording to their seniority as captains. 

6. The officer who is to preside at the court-martial 
shall take care that a copy of the charge or complaint be 
delivered to the person accused, as soon as may be after 
he shall, have received the order to hold such court- 
martial, and not less than twenty -four hours before the 
trial, except in cases of mutiny, or under such other 
pressing circumstances as might render such delay inex- 
pedient to the public service. 

7. Courts-martial shall be assembled and held in the 
most convenient part of the ship, and be public ; and 
all persons, excepting such as are intended to give evi- 
dence, shall be admitted. 

8. When there shall be no prosecutor present, the 
judge-advocate, or person acting as such, shall conduct 
the proceedings on the part of the public, so as to bring 
the whole case in the fullest manner before the court. 

9. If any officer required by his rank to sit at a court- 
martial, be personally interested in the matter to be 
tried, he shall not, if the objection to him be made 
known, be permitted to be of the number of members of 
whom the court shall be composed. If any doubt shall 
arise as to his being so personally interested, the ques- 
tion shall be decided by the majority of officers, whose 
duty to sit in the court is unquestioned. 

10. As soon as the court is assembled, and before 
being sworn, the names of the officers composing the 
court shall be read over to the prisoner, who shall be 
asked if he objects to being tried by any member of the 
court ; and if the prisoner shall object to any member, 
the court shall proceed as is directed in the 53rd section 
of the Naval Discipline Act. 

11. When the court is assembled, the person to be 
tried, as also the prosecutor, if any, shall be brought 
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before it; the judge-advooate shall read the warrant 
or power authorising the court to assemble, and shall, 
immediately after, administer to the members the oath 
prescribed in the 54th section of *' The* Nayal Discipline 
Act, 1861 ; '' and shall himself likewise take the oath 
prescribed in the 55th section of the said Act. He 
shall next read the charge or complaint against the 
person to be tried, and thereupon the court may proceed 
to call witnesses ; but they shall not question the said 
witnesses until an oath shall have been administered by 
the judge-advocate, in the words following, which the 
witness is to repeat :— • 

^^ ly A, B,^ do most solemnly aweary that in the evi- 
dence I shall give before the court on the present trial, 
I will, whether it be favourable or unfavourable to the 
prisoner, declare the tnUh, the whole truth, and nothing 
but the truth ; So help me God^ 

12. The prisoner is not to be called upon to plead to 
the charge or charges exhibited against him ; but should 
he, Yoluntarily, plead guilty, his plea is to be recorded, 
and sentence passed accordingly. On such occasions, 
the prisoner may, before the court shall proceed to de- 
liberate as to the sentence to be pronounced, call eyidence 
as to his general character, but on no other point. 

13. The judge-adyocate shall take down in writing 
the evidence given by each witness, and shall read the 
same, in his hearing, to the court when required to do 
so, that, in case of a mistake, it may be corrected. He 
shall also take minutes of the proceedings of the court ; 
and, when there shall be occasion, advise the court of 
the law, and the proper forms of proceedings, — deliver- 
ing his opinion on any doubts or difficulties that may 
arise in the course of the trial. 

14. In taking the opinion of the court upon all ques- 
tions, the junior officer shall vote first, and then the 
other officers, in order, up to the president ; and the 
votes of the majority (except for judgment of death, for 
which see clause 2, in section 46, of the Naval Discipline 
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Act) shall decide the question. Should the memhers of 
the court disagree upon any question, and on a division 
the votes should he equal, the point in question shall 
receive the construction most favourahle to the prisoner. 
When any question has been once decided by the 
court, the decision is to be binding upon the whole 
court; but the president may, if he shall think fit, 
require the members of the court to revise their votes, 
commencing, as before, with the junior member. 

15. Witnesses intended to be examined must not be 
admitted into court until called ; and in their examina- 
tion the following method shall be observed : First, such 
as are in support of the charge are to be questioned by 
the prosecutor (if there be one), by the court, or judge- 
advocate, and afterwards by the prisoner ; then such as 
are produced on the part of the accused are to be 
examined, and the prisoner is to begin with his ques- 
tions if he shall think fit. If a question proposed be 
objected to, the opinion of the court shall be taken, 
and the question shall be admitted or rejected, as the 
majority shall agree. 

16. The prosecutor is to be considered as a competent 
witness; but, where there are other witnesses to the 
facts, his evidence shall be taken first. He may be 
recalled, for cross-examination, by the court, or by the 
prisoner, during any part of the proceedings, but not for 
the purpose of giving evidence on any new matter. 

17. The court, or the judge-advocate (with the con- 
sent of the court), may recall a witness at any period of 
the trial : and may, before the opening of the case for 

. the defence, call and examine any other person touching 
the matter in question, whose evidence the court may 
deem necessary for the furtherance of the ends of 
justice ; and may also, after the close of the case for 
the defence, call and examine any other person, whose 
evidence the accused may show to the court to be 
material in his behalf. 

18. When the evidence is closed, the prisoner shall 
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be removed , and the prosecutor and bystanders shall 
withdraw. The court shall then consider the matter 
in evidence before it, and the judge-advocate, by the 
direction of the court, shall draw up such questions as 
shall be agreed upon, whereon to form a determination 
in regard to the innocence or guilt of the prisoner. If 
the prisoner be found guilty of a breach of any of the 
articles of war established by law, the court shall con- 
sider and determine on the punishment proper to be 
inflicted in conformity therewith. The judge-advocate 
shall draw up the sentence accordingly, being careful 
to specify therein the charge, or substance of it ; and 
the same shall be signed by every member of the court, 
by way of attestation, notwithstanding any difference 
of opinion there may have been among the members. 

19. After the sentence shall have been drawn up and 
signed, all persons shall be readmitted, and the prisoner 
being also present, the judge-advocate shall, by direction 
of the court, pronounce the same. 

20. Immediately the court-martial is over, the judge- 
advocate is to deliver to the president, the original, or a 
copy of the sentence (according to circumstances, as 
explained in the following article), who is to wait upon 
the commander-in-chief or senior officer present with the 
same. 

21. The original minutes of the evidence and proceed- 
ings, and the sentence passed by the court-martial, shall 
be transmitted, by the judge-advocate, to the com- 
mander-in-chief, or senior officer present, as directed in 
the 59th section of the Kaval Discipline Act, to be, by 
such commander-in-chief or senior officer, forwarded to 
the secretary of the Admiralty. 

If the court-martial shall have been held at a place 
distant from the commander-in-chief, and the senior 
officer present shall deem it expedient to transmit the 
minutes and sentence direct to the Admiralty, — the 
judge-advocate shall make a copy tl^ereof, to be for- 
warded by him to the commander-in-chief; but where 
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the authority of the oommander-in-chief is required 
to carry the sentence into execution, the original pro- 
oeedings and finding of the court must be sent to that 
officer in the first instance, and copies thereof furnished 
to the Admiralty. 

22. When sentence of death is to be executed, or other 
public punishment infiicted, upon any criminal, notice 
shall be first given from the ship by a signal and by 
firing a gun, upon which the captains of all ships present 
shall summon their companies upon deck to witness the 
punishment, and shall make known to them the crime 
for which it is about to be inflicted. 

23. When the sentence of a court-martial awards 
corporal punishment, the commander-in-chief, or other 
officer, whose duty it may be to have the sentence car- 
ried into effect) is to cause such punishment to be 
infiicted forthwith, or as soon as the convenience of the 
service will admit; excepting only in cases where he 
may see reason, from the state of health of the prisoner, or 
other sufficient cause, to defer ordering such punishment. 

24. When a court-martial awards imprisonment, either 
with or without hard labour, such imprisonment shall be 
expressed as commencing from the date of the sentence. 

25. The pecuniary allowance to the deputy judge- 
advocate, or to an officiating judge-advocate, of a court- 
martial, shall be as follows, viz. : — 

£ 8. dA ^-6.2 
If the court shall sit one day only 4 
If more than one day, then for each 

day 3 

The pay of a provost-marshal shaU be — 



3 ^^ 

es I 






For each day the court sits . . 10 Oj -^^ g 
For each day, exclusive of those **" 

days on which the court has sat, 
during which he may have a pri- 
soner in his charge, for each 
prisoner^ 4 0; 
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* But not to be paid, for any one day, whatever number of 
prisoners may be in his charge beyond five, more than the sam 
of one pound. 



DISCIPLINE. 303 

26. The payment of reasonable expenses of witnesses 
who may not be subject to the Naval Discipline Act, sum- 
moned to give evidence at a court-martial, is to be made 
by the judge-advocate, who is to be re-paid, under the 
direction of the president, by the paymaster of the flag 
ship, at the port where the court-martial is assembled ; 
and the judge-advocate is to report to the secretary of 
the Admiralty the particulars of all such payments, when 
the minutes of the proceedings are forwarded, or as soon 
after as may be. 



Chapter XII. 
DISCIPLINE. 



1. In every ship in which there is a chaplain, the 
captain is to be careful that the attention and respect 
due to his sacred office be shown him by aU the officers 
and men, and that Divine service, according to the 
Liturgy of the Church of England, be performed, and a 
sermon preached, every Sunday, — if the duties of the 
ship or the state of the weather do not absolutely pre- 
vent it, — at which he, and such of the officers and 
ship's company as are not required to be absent on ship's 
duty, are to be permitted to attend ; and he is not to 
employ the ship's company on Sundays in any other 
works than those which the public service shall abso- 
lutely require. Every week-day, after morning quar- 
ters or divisions, at the discretion of the captain, short 
prayers from the Liturgy of the Church of England are 
to be read publicly to such of the crew as can be spared 
to attend. 

2. Roman Catholics, who may entertain religious 
scruples in joining in the service of the Church of Eng- 
land, are to have full liberty to absent ^themselves from 
such service. As, however, it is indispensable that 
there should be perfect order and silence throughout the 
ship during the celebration of Divine service, all Roman 
Catholics who do not attend, are to remain in their mess 
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places, or such other place as the commanding officer 
may appoint. 

Commanding officers are to take the utmost care to 
prevent any unseemly interruption to Divine service ; 
and they are, at the same time, to make such arrange- 
ments as will guard against the Roman Catholics being 
assembled in any place which might give them the 
appearance of forming, by compulsion, a part of the 
congregation. 

3. Every facility, consistent with the convenience of 
Her Majesty's service and the state of the weather, is to 
be afforded, by officers in command, to enable the officers, 
seamen, and others of the fleet, professing the Roman 
Catholic religion, to attend Divine worship, according 
to the forms of that religion, in the floating chapels 
established by the Admiralty in the diflerent home ports 
for that purpose. The boats which convey the men are 
to be manned by Roman Catholics, and to he. placed, if 
possible, under the charge of an officer of that per- 
suasion ; and if the adequate number of men cannot be 
furnished from any single ship, such arrangements must 
be made by the senior officer present as will provide the 
necessary boats' crews from ships lying near to each 
other. The whole of the men, on their arrival at the 
chapel, are to be in charge of a lieutenant, of the Roman 
Catholic religion, if there be one available, otherwise a 
lieutenant from a ship having the guard, or some other 
lieutenant, will be specially nominated for this duty, 
who is to see that proper decorum be observed, and that 
the men return to their respective ships when the service 
is over, unless they have permission from their com- 
manding'officers to go on leave. 

4. The captain is to discountenance and suppress all 
cursing and swearing, drunkenness, gaming, rioting, 
and quarrelling, all dissolute and disorderly practices, 
and, in general, everything tending to the disparage- 
ment of religion, or to the promotion of vice and im- 
morality. From him will be expected an example of 
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respect and obedience to his superiors, of unremitting 
attention to duty, and a cheerful alertness in the execu- 
tion of it in all situations, and under all circumstances ; 
and although particular duties are assigned, and various 
instructions given to every officer in Her Majesty's 
navy, yet the captain must see that all those instruc- 
tions are obeyed, and all those duties performed, by the 
officers to whom they are respectively addressed or 
assigned. From him it will be expected, that all per- 
sons (whether officers or others) be corrected, or their 
conduct properly represented, who shall be disobedient 
or disrespectful to their superiors, or neglectful of their 
duty, or who, by their conduct or conversation, shall 
endeavour to render any officer or other person dis- 
satisfied with his situation, or with the service on which 
he is employed. He is to observe, with particular atten- 
tion, the conduct of every officer and other person under 
his command, that he may be able to make correct 
reports of their respective merits, and give them such 
testimonials as they may really deserve. It will like- 
wise be his duty to impress upon those deputed to carry 
out his orders, the necessity of avoiding abusive lan- 
guage, and expressions which may tend to irritate the 
minds of the men ; and, whilst upholding the legitimate 
authority of all the officers under his command, he is 
to check, by timely reproof, any tendency to abuse of 
power, and to recommend, by his own example, a firm 
but conciliatory manner of conducting their duty, by 
which the respect and confidence of the men will be 
insured. 

5. Every officer, or other person belonging to the 
fleet, is to conduct himself in the discharge of his duty 
with the utmost respect to his superior officers, whether 
attached to the same ship or not, and is, on all occasions 
of meeting, passing, or addressing such superior officers, 
whether afloat or on shore, they being in the uniform 
denoting their ranks, to pay them the accustomed marks 
of respect. 
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Officers and men of the royal navy are to pay the cus- 
tomary mark of respect to such offioers of the army as 
are entitled to be saluted by officers and men of corre- 
sponding ranks in their own service. 

Officers and others neglecting to comply with the fore- 
going instructions are to be reported to the captain of 
the ship to which they belong, and by him, if necessary, 
to the commander-in-chief or senior offijcer present. 

6. If an officer shall receive from his superior an order, 
which he may deem at variance with any article in the 
Queen's ILegulations, or in these Instructions, or with 
any particular order that may have been issued by the 
Admiralty, or other his superior officer, he is to repre- 
sent verbally — or in writing if it should not require 
immediate obedience — such contrariety to the officer 
from whom he may receive it ; and if, after such repre- 
sentation, that officer shall still direct him to obey the 
order he has given him, he is to do so ; but he may, if 
he think it necessary, report the circumstances, through 
his commanding officer, to his commander-in-cl\^ef, or 
to the secretary of the Admiralty, as the case may 
require. ' 

7. If any officer shall disobey orders, or otherwise 
misbehave, he may be placed in arrest, and information 
thereof, with the particulars of the offence, shall, as 
soon as possible, be transmitted to the commander-in- 
chief, where there is one, or to the secretary of the 
Admiralty, in order that the earliest convenient oppor- 
tunity may be taken for bringing such officer to a court- 
martial. But should the commanding officer be induced, 
from any circumstances, to order the release of such 
officer from arrest, and to withdraw (or allow to be 
withdrawn) the charge against him, such officer is to 
return to his duty, without prejudice to the future 
investigation of any complaint on his part relative to 
such arrest ; or should the cause for placing an officer 
in arrest be of a nature to induce the commanding 
officer, or other superior authority, to deem it necessary 
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that it should be brought before a court-martial, but 
any emergency of the service should render it requisite, 
in the opinion of the commanding officer, or other 
superior authority, that the officer in arrest should be 
released therefrom, without the charge against him 
being withdrawn, he may give orders to that effect, and 
the officer shall return to his duty accordingly, without 
prejudice to his future trial, or to the inquiry into the 
charge on which he was placed in arrest, if the authority 
vested with the power of ordering a court-martial should 
think fit to order it. 

8. When it may be necessary to place an officer or 
other person belonging to the fleet in arrest, the officer 
under whose authority the same is done, is to take care 
that no more restraint be placed upon the personal 
liberty of the prisoner than the discipline of the service 
requires, and the nature of his offence may render 
expedient. The arrest is not to be adopted as a punish- 
ment, but as the means of insuring the safe custody of 
the offender until he can be brought to trial. 

9. If an officer shall observe any misconduct in his 
superior, or shall suffer uny personal oppression, in- 
justice, or other ill-treatment, he is not on that account 
to fail, in any degree, in the respect and obedience due 
to such superior officer ; but he is to represent such mis- 
conduct or ill-treatment, in the first instance to the 
captain of the ship to which he belongs ; or, subse- 
quently, as circumstances may require, through his 
commanding officer, to the officer commanding the 
squadron in which he serves ; or to the commander-in- 
chief ; or, finally, to the secretary of the Admiralty. 

10. Every officer is enjoined to refrain from making 
any remarks or observations on the conduct or orders of 
any of his superior officers, which may tend to bring 
them into contempt ; and to avoid saying or doing any- 
thing which, if seen or heard by, or reported to, the 
ship's company, might discourage them, or render them 
dissatisfied with their condition, or with the service on 
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which they are employed, or with any service on which 
they may be ordered: and if any officer shall so far 
forget so essential a part of his duty as, either by his 
conduct or observations, to endeavour to lessen the 
respect due to his superior, or to his orders, or to dis- 
hearten the ship's company, or any part of them, or to 
render them dissatisfied, ^very officer who shall witness 
such conduct, or shall hear such observations, is charged 
to report them immediately to the captain of the ship, 
or, through his commanding officer, to the commander- 
in-chief, as circumstances may require. 

11. All combinations of persons belonging to the fleet 
for the purpose of bringing about alterations in the 
existing rules and regulations of the royal navy, whether 
affecting their interests individually or collectively, are 
prohibited, as being contrary to the established usage 
and practice of the service, and injurious to its interests 
and discipline. Every person is by the "Naval Dis- 
cipline Act, 1860," (Part I., Section 33) fully authorised, 
individually, to make known to his superior any just 
cause of complaint ; but individuals are not to combine, 
either by the appointment of committees, or in any 
other manner, for the purpose of obtaining signatures 
to memorials, petitions, or applications; nor are they, 
collectively, to sign any such documents. 

12. Every person belonging to the fleet is forbidden 
to write for any newspaper on subjects connected with 
the naval service ; or to publish, or cause to be published, 
directly or indirectly, in a newspaper or other periodical, 
any matter or thing relating to the public service. 

13. The diplomatic servants of Her Majesty being 
prohibited from accepting any presents which the sove- 
reign or state to which they are accredited might be 
disposed to bestow upon them, and it being expedient 
that an uniform practice in this respect should be ob- 
served by all the Queen's servants, whether diplomatic, 
naval, or military ; — officers belonging to Her Majesty's 
naval service, or to the royal marine corps, are not to 
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accept any presents from any foreign sovereign or state, ^ 

or from any foreign functionary. 

14. No officer of Her Majesty's navy, of whatever 
rank or grade, nor any officer of royal marines, shall 
allow himself to be complimented by presents of plate, 
swords, &c., or by any collective expression of opinion, 
from officers, petty officers, or seamen of the fleet, or 
from officers, non-commissioned officers, or privates of 
royal marines. 

15. The captain is not to allow the wife of any officer 
or man, or any other woman, to be carried to sea in the 
ship he commands, without permission in each case from 
the Admiralty, if the ship is on the home station, or 
that of his commander-in-chief or senior officer present, , 
if abroad. Before the ship proceeds to sea, he is to send 
a return to the senior officer present, for the information 
of the Admiralty, if at home, or of his commander-in- 
chief if abroad, of all women on board ; and he is to 
be careful on all occasions to make a correct report in 
the list of passengers embarked, at the end of each 
quarter, of every woman who may have been carried to 
sea in his ship.^ 

16. When the captain of one of Her Majesty's ships 
may happen to sleep on shore, the officer next in com- 
mand to him is not to be absent from the ship on the 
same night, unless by special permission ; and no officer 
is to remain out of his ship for the night, without pre- 
viously obtaining the sanction of the officer' in com- 
mand. 

17. Every officer is to follow the motions of the senior 
officer present, by striking or getting up the yards and 
topmasts, loosing or furling sails, or by doing any other 
duties, at the same time they are done in the senior offi- 
cer's ship, unless such senior officer should dispense with 

^ This order is not to be considered as applying to the wives 
and daughters of military officers and men, embarked for pas- 
sage in troop ships, nnder proper authority, — special instructions 
being made with respect to such persons. 
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his doing so; — but surveying ships, when not diverted 
from their special duties, troop ships, and store ships, 
are not to be required to follow the senior ofQloer's evo- 
lutions for exercise. 

18. The captain is to divide all the ship's company, 
exclusive of the marines, into divisions, and to appoint 
a lieutenant to command each division, who is to have 
under his orders as many mates or midshipmen as the 
number on board will admit. The duties of an officer 
in charge of a division are laid down in the instructions 
for lieutenants, and the captain is to take care that the 
directions therein contained are duly attended to, and 
punctually carried out. 

19. The captain is to take measures to prevent the 
officers from indulging in an extravagant mode of 
living in their messes, as the prevalence of such a prac- 
tice is detrimental to the discipline of the service, and 
must, moreover, press hardly on those individuals who 
have little or no means beyond their pay, and he is there- 
fore to give such orders as will effectually carry out the 
following regulations; and commanders-in-chief or senior 
officers, on their inspections, are to make special inquiry, 
with a view to ascertain whether the said regulations 
have been properly observed : — 

I. In ward-room messes the entrance is not to exceed 
12/., and the monthly subscriptions 3/., for each member. 

II. In gun-room messes the entrance is not to exceed 
8/., and the monthly subscriptions, including all extras, 
1/. 10$. for each member. 

ni. The internal economy of each mess is to be con- 
ducted by a caterer, or a committee, as the officers may 
elect ; any irregularity on the part of a member is to 
be checked by the senior executive officer present, or, 
if necessary, reported to the captain or commanding 
officer. 

IV. Wine, spirits, and beer are not to be received on 
board any of Her Majesty's ships, without the written 
approval of the officer in command. 
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V. At the expiration of every quarter, a statement, in 
duplicate, is to be prepared by the committee or caterer, 
showing the liabilities of the mess, the money in hand 
to meet those liabilities, the amount of entrance and 
monthly subscription required, and the sum owing by 
each member ; one copy of this statement is to be re- 
tained in the mess, for the information of the members, 
and the other is to be delivered to the captain by the 
senior executive officer. In gun-room messes the state- 
ment referred to is to be audited by a lieutenant, the 
paymaster, and naval instructor, under the directions of 
the captain. Should the captain, on receiving these 
mess statements, or at any other time, observe any irre- 
gularity or extravagance, which it may not be within 
his province to remedy or check, he is to report the same 
to his commander-in-chief, if he be serving under one, 
and if not, to the secretary of the Admiralty. 

VI. The engineers' messes are to be conducted on 
the same principles, and the accounts are to be prepared 
quarterly, audited, and submitted to the captain, as en- 
joined in the case of gun-room officers' messes. 

viT. Mess debts should be settled once a month, but 
in no case should they be allowed to remain unliquidated 
beyond the end of the quarter. 

VIII. No officer should leave his ship in debt to the 
mess ; but, when he is obliged to do so, he is, with the 
sanction of the captain, to make a satisfactory arrange- 
ment for the payment of the same within a given time. 

IX. All officers belonging to and doing duty in the 
ship are to be required to join the mess to which by their 
rank they belong, and to take their meals at the public 
table, unless prevented by illness. Supernumerary offi- 
cers doing duty, taking passage, and living on board, 
are to join their proper mess ; and, when they do not pay 
a mess entrance, they may, in addition to the subscrip- 
tion of the regular members, computed at a daily rate, 
be charged not more than 6d, a-day in ward-room messes, 
and 3d, a-day in gun-room and engineers' messes. 
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3f . If it be necessary to lay in a larger mess stock than 
usual, to meet the requirements of a long voyage, such 
stock is to he paid for by a monthly subscription in 
advance ; and officers in command, as well as others, 
are to take care that, before the ship leaves the port, 
all the mess debts, for stock and furniture, have 
been duly discharged. 

By observing the foregoing rules, and carrying 
them out in a proper and becoming spirit, the 
comfort of the officers will be increased, while, at 
the same time, the public service will be benefited 
by the avoidance of irregularities in mess trans- 
actions. 

20. The ship's steward, cooper, steward's assistant, 
and boy are not to be allowed to form a .mess together ; 
and, on no account, is the bread room, nor any other part 
of the ship, except where the men by the custom and re- 
gulations of the service are permitted to live, to be used 
as a mess place. 

21. No person whatever is to sell on board any sort 
of beer, wine, or spirituous liquors to the ship's com- 
pany ; nor is any person belonging to the ship to sell 
articles of any other description to the ship's company, 
without the written sanction of the captain. The men 
are not to be allowed to sell, exchange, or in any man- 
ner to dispose of their clothes or bedding, without the 
permission of the officer of the division to which they 
belong. 

22. Under the 12th section of the Act 16th and 17th 
Yictoria, chap. 69, any person who shall, without the 
previous consent of the officer in command, bring on 
board any of Her Majesty's ships any spirituous or fer- 
mented liquor, or shall approach or hover about any 
such ships for the purpose of bringing on board, giving, 
or selling spirituous or fermented liquors, without the 
previous consent of the officer in command, or for the 
purpose of aiding any officer, seaman, or marine in Her 
Majesty's service to desert or improperly absent himself 
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from his ship, — is liable to a penalty not exceeding ten 
pounds.^ 

23, Every possible endeavour is to be made to check 
desertion and straggling, and, by lawful means, to detect 
and apprehend men or boys who have deserted, or who 
are absent without leave. The reward that will be given 
for the apprehension of deserters is to be stated on the 
descriptions sent out ; and on this point the captain will 
be governed by the directions contained in article , at 
page . At the home ports, the description papers are 
to be distributed as may be directed by the commanders- 
in-chief, but one copy is invariably to be sent by the 
captain to the deserter's or absentee's usual place of re- 
sidence, if it be known, or to the chief constable of the 
place where he may be supposed to have gone. With 
regard to the expenses incidental to the custody and 
conveyance of deserters or stragglers (which are always 
to be particularly inquired into) the captain is to observe 
that, as an ordinary rule, the charge for travelling should 
not exceed Ic^. a mile each for the deserter or straggler 
and person apprehending him, and the same for the 
return journey of the latter. The sum allowed for the 
subsistence of the deserter or straggler is not to exceed 
6<^. a day whilst under detention, nor 2«. 6d, whilst 
travelling ; and the only other charges, except in special 
cases, that should be sanctioned, are, a fee of about 
2«. 6^. to the magistrate's clerk, and one not exceeding 
that amount to the medical practitioner by whom the 
deserter or straggler may have been examined. No 
claim for loss of time that may be made by any person 
apprehending a deserter or straggler is to be enter- 
tained. 

Should the person apprehending a deserter or straggler 
object to the captain's award of compensation, or pay- 



^ One moiety of the penalty reeoYerable under this Act is to 
be paid to the informer or complainant, and the residne thereof 
to the Commissioners of Greenwich Hospital. 
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ment of ezpenaes incurred, the case is to be submitted 
to the commander-in-chief, who, if unable to determine 
the question himself, will forward it for the decision of 
the Admiralty. 

24. Under the 10th section of the Act 10th and 11th 
Yictoria, chap. 62, any person who shall voluntarily 
deliver himself up and confess himself to be a deserter 
from any one of Her Majesty's ships, or improperly 
absent from such ship, and his statement shall not be 
true, is, if received into Her Majesty's naval service, to 
be deemed in Her Majesty's navy, and liable to serve, 
and be detained, therein as if he had voluntarily entered ; 
or, in case such person shall not be received into Her 
Majesty's navy» he may, on conviction thereof bef(»re 
two justices of the peace, be adjudged to be punished, 
if in England, as a rogue and vagabond, and if in Scot- 
land or Ireland, by commitment to prison, there to be 
kept to hard labour for any time not exceeding three 
months. And by the 11th section of the same Act, 
persons persuading any one belonging to Her Majesty's 
navy to desert or improperly absent himself from his 
duty, are subject to a penalty of twenty pounds ; and 
for concealing or employing any person belonging to the 
navy who shall be a deserter or improperly absent, the 
penalty is thirty pounds.^ 

25. When a legal warrant is produced for the appre- 
hension of any person serving on board one of Her Ma- 
jesty's ships, the commanding officer is to afford every 
facility to the civil power in the execution thereof; but 
he will be justified in not allowing an officer or seaman, 
who may be in arrest on board, to be taken out of the 
ship under a civil process for debt. 

26. If any petty officer, seaman, or, other person 
belonging td Her Majesty's navy shall be arrested, ap- 



^ One moiety of the -peneAtj recoverable under this Act, is to 
be paid to the informer or complainant, and the residue thereof 
to the Commissioners of Gfreenwich Hospital. 
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prehended, or taken in execution on any civil or cri- 
minal process, the captain of the ship in which he may 
be serving is to report the circumstance to the com- 
mander-in-chief or senior officer present ; and, if taken 
from on hoard, the cstptain, hefore delivering him up, is 
to ascertain the name and address of the officer into 
whose charge or custody he is consigned ; and the writ 
or waiTant under which the arrest is made, is to he en- 
dorsed by the captain or oommandiog officer to the 
following effect : — 

"H, M. S. 

"At 



(( 



Date ? 



** This is to certify that the seaman {naming him) arrested) 
** belongs to Her Majesty's Naval Serrice, {inserting ship^s 
*^name,) and that by the Act 44 Geo. III., chap. 13, he most, 
" at the expiration of his imprisonment, be conveyed back to 
** his ship, or to the nearest port where any of Her Majesty's 
"ships are stationed, and there delivered np, either by the 
* * officer arresting him, or by the gaoler into whose custody he 
" may be committed, under a penalty of lOOZ. for neglect." 

A copy of the warrant, with the endorsement thereon, 
and the name and residence of the officer executing the 
former, is to he retained by Her Majesty's naval officer, 
who parts, with the seaman or person arrested.^ 

27. In the event of any civil or criminal arrest of an 
officer belonging to one of Her Majesty's ships, the 
captain is to report the circumstance to the commander- 
in-chief, for the information of the Admiralty. 

Good' Conduct Badges for Seamen, 

28. A distinctive badge, having reference to length 



^ As to seamen or marines not being liable to be arrested and 
taken ont of Her Majesty's service for debt, unless the same 
shall have been contracted at a time when they did not belong 
to Her Majesty's service, and as to the memorandum of the 
plaintiff's affidavit, to be marked on the back of the process and 
warrant, — vide section 80 of the Act 11 Geo. lY., chap. 20. 

p 2 
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of serrioe and good conduct, may, under the following^ 
regulations, be conferred by the captain on — 

I. Any chief petty officer, except the ship's steward ; 
II. Any first-class petty officer ; 
III. Any second-class petty officer, except head 
krooman; 

lY. Any of the remainder of the ship's company, 
except such as may be rated in the capacity of, — 

Officers' servants, stewards, cooks and domestics, 

and their assistants ; 
Ship's steward's assistant ; 
Tailor ; 
Shoemaker ; 
Sick berth attendant ; 
Cook's mate ; 

Ordinary and second-class ordinary seaman ; ' 
Barber ; 

Second head krooman and kroomen ; 
Boys. 
29. Any petty officer, seaman, artificer, &c., holding 
a rating other than those excepted in the foregoing 
article, when he shall have completed three years' 
service, exclusive of boy's time, is eligible to claim one 
good-conduct badge, with the pay attached thereto^ 
provided that during the last two years of that period 
he shall have invariably conducted himself with sobriety, 
activity, and attention, so as to deserve the character of 
" Very Good:* 

After eight years' service, he is eligible to claim two 
good-conduct badges, with the pay attached thereto, 
provided he has worn the first badge continuously during 
the previous two years. 

After thirteen years' service he is eligible to claim 
three good- conduct badges, provided he shall have Worn 
the second badge continuously during the previous two 

1 Time served as ordinary, or 2nd class ordinary seaman, is to 
count, prospectiyely, as time served for good-condnct badge. 
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years; and provided always that in these respeotiye 
cases he has maintained the same high character that 
entitled him to the first badge. 

30. With reference to the quaUfications required of 
merchant seamen who may enter the royal navy, the 
following regulations are to be observed : — 

Any person holding a rating other than those excepted 
in article 28, who shall have a combined servitude in 
the revenue or merchant service and royal navy of four 
years, exclusive of apprenticeship time, shall be eligible 
to obtain the first good- conduct badge, provided he shall 
have completed a period of one year's service in the royal 
navy, immediately preceding the bestowal of the badge, 
and shall have merited the character of " Very good ;** 
and can further produce satisfactory certificates of very 
good conduct during Ms last two years' service in mer- 
chant vessels. 

31. The date of a good-conduct badge being conferred, 
or tak n away, is to be noted, and the notation signed, 
by the captain, on the man's certificate at the time ; 
and the character of "Very good" recorded on such 
certificate is to be considered in the man's next ship as 
a claim to the badge and pay, when he shall have served 
sufficient time to entitle him thereto, according to the 
foregoing regulations. 

The circumstance of a man having obtained the good- 
conduct badge will be considered in determining the 
amount of his pension. 

Men in the receipt of pensions may be awarded the 
good-conduct badge, but are not to receive badge pay* 

The first good-conduct badge is to be a stripe of gold 
lace, according to pattern. 

The second badge is to be two stripes of gold lace. 

The third badge is to be three stripes of gold lace. 

The badge is to be worn on the upper part of the left 
sleeve of the jacket or frock ; with duck frocks it is to 
be of blue serge, and with serge frocks of white drill, 
instead of gold lace. 
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32. The adyantages to the discipline of the service, 
and the benefits intended to be conferred upon the petty 
officers and seamen of the fleet, by the foregoing rega- 
latioBs respecting good-conduct badges, will depend, in 
a great measure, upon the strictest impartiality being 
exercised in carrying them into effect ; and the captaina 
of Her Majesty's ships are to take the utmost care in 
ascertaining the time served by, as well as the character 
of, the men who are candidates for badges, and neyer to 
bestow them, in the first instance, or reconfer them, on 
any man who is not in every way eligible to receive the 
dbtinotion. Commanders-in-chief or senior officers 
mustering or inspecting Her Majesty's ships, are to 
satisfy themselves that the regulations referred to have 
been properly carried out, and if they shall discover any 
irregularities in respect thereto they are to cause the 
same to be remedied forthwith, noting the particulars in 
their reports for the information of the Admiralty. 

33. The captain is to give to every officer under his 
command such testimonials as his good conduct, zeal, 
and ability may be considered to entitle him ; and on 
every certificate given to a mate, warrant, or subordinate 
officer (if on discharge) the cause of discharge is to be 
stated, and if it be to another ship, the name of such 
ship is to be noted and by whose order he is so dis- 
charged. 

As it is of great importance that the conduct of an 
officer should be correctly represented in the certifica^ 
granted to him, the captain is to be careful to express 
his opinion in terms strictly in accordance with the 
officer's merits in so far as he has been able to judge of 
them. The subordinate officers and engineer officers 
will be required to produce their certificates on pre- 
senting themselves as candidates for examination, and 
the warrant officers theirs, before any claims from them 
for advancement will be attended to ; these officers are 
therefore to take particular care of their certificates, 
and to furnish themselves with attested copies of them. 
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to guard against the inoonyenlenoe that would arise if 
the originals should be lost. The form of certificate for 
officers is giveu in the Appendix. 

34. Considering that the time during which a junior 
engineer, or subordinate, o£&cer, may not have main- 
tained a character for diligencci sobriety, and attention 
to duty, will not be accepted as time to qualify him for 
examination, — the captain is not, indirectly, to assume 
the power of depriving such officer, for a lengthened 
period, of the advantages of service, by withholding his 
certificate ; but in the event of the general conduct of 
an officer being such as to preclude the captain from 
giving him a certificate that would carry time with it, 
he is not to allow a longer period than tiiree months to 
elapse without reporting the circumstances to the com- 
mander-in-chief or senior officer, for the information of 
the Admiralty ; and, in such cases, on the discharge of 
the officer from the ship, the captain must specify, on 
his certificate, between what dates his conduct has not 
merited the usual terms of approval. 

35. The parchment certificate of the service, ability, 
and conduct of petty officers, seamen, marines, and boys 
is to be properly filled up and signed according to the 
form in* the Appendix. 

As the value and importance of this certificate to 
the individual, as well as to the public service, will 
depend on the exercise of proper judgment in filling 
such certificate, and as the Admiralty have authority to 
disallow any time in awarding a pension during which a 
man shall not have maintained a good character, the 
captain is to make himself well acquainted with the 
ability and conduct of every petty officer, seaman, 
marine, and boy serving on board, to enable him to 
perform this duty with satisfaction to himself and justice 
to others. He should reflect that the man's character 
on his certificate is his passport through life ; and he is 
to take to his assistance the officer next in command to 
himself, the lieutenant of the division to which the man 
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belongs, or such other persons as he may see fit, before 
assigning his eharacter. This should be done on the 
ship's passage to England, or, in the case of vessels on 
the home station, before being paid off. 

36. The following scale of characters of men is to be 
adopted, with any additional notice of extraordinarily 
meritorious services that may, in the opinion of the 
captain, deserve to be specially recorded : — 

T. Very good. 

II. Good. 

III. Fair, or passable. 

IV. Indifferent. 
V. Bad. 

The character of every man and boy is to be noted on 
his certificate, in the captain's own handwriting, at the 
end of his first twelve months' service in the ship, again 
at the end of the second twelve months, and finally on 
his discharge, and it is only to be considered with refer- 
ence to his conduct for the period since his last character 
was awarded in the ship. 

On a man being discharged, his character, as recorded 
on his parchment certificate, is to be read to him by the 
commanding officer. 

37. All punishments, of whatever description^ are to 
be entered in the defaulters' book ; and if the power of 
awarding any of the authorized punishments should be 
delegated to, or exercised by, the officer next in com- 
mand to the captain, under the provisions contained in 
these instructions, such officer is to furnish the captain 
every morning (or, in the event of his having been 
absent or totally incapacitated by sickness, as soon as 
he shall resume his duties) with a list of the men and 
boys punished by his order, specifying their names, 
ratings, and offences, and the nature and extent of the 
punishment awarded by bim in each case. 

38. Every offence committed by any person on board, 
under the rank of subordinate officer, is to be registered 
in the ^* Defaulters' Book," and the nature and degree 
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<of tlie ponishmeat awarded and inflicted in each oase is 
to be oarefdlly entered. The captain will also take care 
that the record of conduct book be carefully kept, under 
"his own immediate superintendence, according to the 
following instructions on that head ; — 

I. Half a page, or a whole page, of the book is to be 
allotted to each man's name, and a summary of such of 
his offences as are not of a very minor character is to l]te 
inserted from time to time. 

u. A six-monthly record of leave, — ^in cases where 
the man has broken his leaye, — ^is to be inserted. 

III. Any alteration of conduct, either for better or 
worse, entitling the man, or rendering him liable, to a 
change of character, is to be recorded at the time when 
the alteration takes place. 

lY. Any exemplary act on the part of a man is also 
to be recorded, 

y. In the record of conduct book the man's character 
is to be noted at the expiration of every six months, at 
which periods the captain must examine all the entries 
which he has directed to be made in the book, subscribing 
them with his initials, and inserting the date of such 
examinations. 

Yi. The captain will be held responsible for the proper 
keepiag of the defaulters' book and the record of con- 
duct book, and also for the correctness of the entries 
made in them. He is to produce them whenever the 
ship is inspected by a senior officer, or whenever he may 
be required to do so by a superior authority. If super- 
seded, he is to deliver both the books to his successor ; 
or, if the ship be paid off, he is to transmit them to the 
secretary of the Admiralty ; taking care, in either case, 
to record the characters of the men up to the date of his 
supercession or discharge. 

yn. The entries of character made in the record of 
conduct book, are to be read, publicly, in the presence 
of the officers and ship's company, every six months. 

39, Wheneyer a court-martial is held on any officer 

p 3 
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or man, at whioh sentence is passed oonvioting the 
prisoner, a copy of the charge or charges preferred 
against him, and of the sentence of the Court, is to be 
placed in the public order book of the station or 
squadron, for promulgation, and to be read, by the 
respeotive captains, to their officers and ships' com- 
panies, immediately after the quarterly reading of the 
Articles of War. The notices which may be issued from 
time to time, from the Admiralty, of the charges inyes* 
tigated and sentences passed by courts-martial, are to 
be read publicly, in like manner, to the officers and 
crews of Her Majesty's ships. 

40. The captain is to take care that the '' Articles of 
War " be hung up in some part of the ship accessible to 
the whole of the crew, and that the same be read to 
them, publicly, once in every quarter. 

41. Whenever an Admiralty Circular, or any other 
order, is issued applying to officers in general, or to in- 
dividuals, the captain of the ship is to take care that it 
be made known to those whom it may concern, and they 
are, if required, to attest the same. If the circular or 
order should apply to the ship's company, and be on a 
subject affecting their interests, or contain matter proper 
for them to be made acquainted with, they are to be 
assembled the first convenient opportunity, and iii is to 
be read to them, — a copy thereof being afterwards 
placed in some part of the ship accessible to the whole 
of the crew, for at least one week. 

42. As drunkenness frequently leads to the commis- 
sion of offences, and is the cause of serious accidents, 
the captain will feel the necessity of checking it by 
every means in his power, — occasionally warning the 
crew of its debasing effects and ulterior consequences, 
and urging the zealous co-operation and example of 
the officers under his command towards subduing this 
serious evil, with the hope that a vice so derogatory to 
the honour and character of seamen may not degrade 
the service. Altercation, or any discussion, with a 
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dranken man is in all cases to be avoided ; nor is a person 
under the influence of liquor to be placed in a situation 
whiob may cause further excitement, and thereby lead 
to acts of unconscious violence and insubordination. 

43. The Admiralty being authorized, by the '^ Naval 
Discipline Act, 1861,'' to issue regulations respecting 
the summary trial and punishment of persons under the 
rank of officers, belonging to the fleet, for oflences (not 
being made capital by the said Act) committed by such 
persons against the good order and discipline of the 
navy, — hereby direct that the following instructions, 
(from article 44, to article 69,) bearing on the 49th sec- 
tion of the Act referred to, be carefuUy observed by 
oommandei^s-in- chief and senior officers, as well as by 
the respective officers in command of Her Majesty's 
ships. 

44. AH persons below the grade of petty officer, non- 
commissioned officer of £.oyal Marines, or leading sea- 
man, are, by the respective officers in command, to be 
olassifled for conduct, under the following regulations, 
namely, — 

I. There are to be two classes, hereinafter referred 
to as the flrst and second class. 

II. All men and boys on flrst entering the navy or 
reserves, and all men and boys re-entering the navy, 
or received from other ships, with oertifloates of conduct 
marked *^ Good," are to be in the flrst class. 

in. All petty officers, non-commissioned officers of 
Royal Marines, and leading seamen, are, when disrated 
for misconduct, either to be noted as belonging to the 
flrst class, or reduced tq the second class, as the officer 
in command may deem proper, according to the nature 
of their oflence. 

rv. All men below the grade of petty officer, non- 
commissioned officer of Eoyal Marines, and leading sea- 
man, are, so long as they may be in possession of good- 
conduct badges or marks, to be considered as belonging 
to the flrst class ; and when deprived of such badges or 
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marks, for misconduct, they are either to he noted as 
helonging to the first class, or reduced to the second 
class, as the officer iu command may deem proper, ac- 
cording to the nature of their offence. 

y. Marines received from head-quarters are to be 
classed as recorded on the embarkation sheet sent with 
them. 

Ti. The second class is to consist of men and hoys 
received from other ships, whose conduct has not entitled 
them to certificates marked ^^ Good; " of men and boys 
reduced, by warrant, to that class, in the ship in which 
they are serving ; and of men and boys who re-enter the 
navy, and whose conduct, as recorded on the certificate 
for their last ship, has not entitled them to the character 
of " Good." 

VII. Petty officers, non-commissioned officers of ma- 
rines, leading seamen, men wearing good-conduct 
badges or marks, and all persons in the first class for 
conduct, under the foregoing regulations, committing 
any grave ofience against discipline, or guilty of repeated 
misconduct, may, by the officer in command, be removed, 
by warrant, into the second class. They will not be 
liable to corporal punishment at the time when they are 
80 removed, (except for mutiny, as explained in article 
60;) but in addition to degradation to the second class, 
such punishment, other than corporal punishment, may 
be awarded to them as the nature and degree of their 
offence may seem to deserve. 

Officers in command will bear in mind that, although 
no petty officer, non-commissioned officer of marines, 
leading seaman, or person in possession of a good- 
conduct badge or mark, can, when so rated, or while 
possessing such badge or mark, be belonging to the 
second class for conduct, it is not impera^ve on them 
(the officers in command) in cases where such petty 
officers, non-commissioned officers of marines, or leading 
seamen, may be disrated, or where men are deprived of 
good-conduct badges or marks^ to reduce them at the 
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Bame time for tb^e same offence to the seoond class ; but 
whether the offenders, in addition to other punishment, 
be reduced to the second class, or whether they be re- 
tained in, or noted as belonging to, the first class, must 
be distinctly set forth in the warrant for the primary 
punishment. It is to be observed, howeyer, that if any 
of the foregoing be awarded corporal punishment for 
mutiny, or imprisonment for desertion, or any other 
offence, they must, at the same time, be reduced to the 
second class for conduct. 

Till. Men and boys in the second class, by a con- 
tinued course of good conduct, for a period of not less 
than twelve calendar months, will be entitled to be 
restored to the first class ; but, by very exemplary 
conduct, they may gain for themselves the same ad- 
vantage at the expiration of a shorter time of pro- 
bation. ' 

IX. With reference to the foregoing regulations, it is 
to be observed, that boys rated in the capacity of 2nd 
class boys on the ship's books, are not to be classed for 
conduct ; but at the time when they are advanced to the 
rating of 1st class boys, they are, at the discretion of the 
captain of the ship in which they are serving, to be 
noted as belonging either to the first or second class for 
conduct. 

X. The class for conduct to which each man and 1st 
class boy may, from time to time, be belonging is to be 
noted, in red ink, in the description book, as well as in 
the record of conduct book. 

When men or 1st dass boys are discharged from one 
ship to another, with a lower character marked on their 
certificates than that of ** Good," it is to be noted on the 
transfer lists sent with them from what date they are 
entitled to reckon time for restoration to the first class. 
And in the case of marines discharged to head quarters, 
the class to which they belong for conduct is to be 
inserted in the extract from the defaulters' book sent 
with them, — ^noting against those who may be in the 
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■eoond class, the date from which they are entitled to 
reckon time for restoration to the first class. 

45. The officer in command of a ship is held respon* 
sihle for all punishments inflicted on hoard, and there- 
fore none are to he ordered except hy him, unless he 
shall thiak fit to delegate to the officer next in command 
the power of awarding the minor punishments men- 
tioned in sections iii, iy, y, yi, ix, xii, and xy, of 
article 60, to the limited extent specified in the last 
paragraph of that article; and unless from the total 
incapacity hy sickness, or prolonged ahsence on leaYC or 
otherwise, of the captain, the next officer shall have 
assumed, under proper authority, the charge and control 
of the ship.^ The infliction of any punicdmients by 
other officers is forhidden. 

46. Hasty complaints are iuYariably to he discouraged. 
When complaints are made, and the sendee and the cir- 
cumstances of the case will admit, their final iuYcstiga- 
tion should he deferred until the following morning ; at 
which time they should he fully iuYestigated on the 
quarter-deck, and the accuser and accused heard with 
impartiality, — ^both haYing a legitimate claim upon the 
captain's attention, and an equal right to the just exercise 
of his authority. 

47. Officers in command must remember that inoon** 
siderate as well as protracted punishments generally lead 
to discontent, defeat their intended object, and cause 
distaste to the serYice ; that the first consideration is 
the preYention of crime, and that discipline depends 
not on the scYerity either in the amount or duration 
of punishment, but rather on its certainty, and on its 
juBt admiimtration, by making it oommensorate to the 
offence. 

48. Firstand second offences, when not of agraYcnature, 
should in most cases be considered with leniency, and 

^ See article 59, relatiTe to the ordering of oorporal pooish- 
ments. 
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the preyiouB charaoter and conduct of the acouBed should 
always be taken into coDsideration. Admonition, and 
pointing out to the defaulter where error has been com- 
mitted, may frequently be the means of checking future 
misconduct. 

49. Before corporal punishment is inflicted, or oon- 
flnement in gaol, or in a cell, or under a canvas scre^i, is 
ordered, or a person is disrated for misconduct, or de- 
prived of his good-conduct badge or mark, or reduced to 
the second class for conduct, the warrant for so doing is 
to be read on the quarter-deck, with the Article of War 
under which the prisoner is sentenced. Every warrant 
must bear the signature of the officer or other person 
preferring .the complaint, in attestation of the fact that 
such complaint was made by him. 

50. Minor punishments, which are hereby authorized, 
are to be of the following description ; and it is con^ 
sidered that, when judiciously awarded, they will be 
sufficient to check all offences on the part of the pettly 
officers, seamen, non-commissioned officers, marines, and 
boys of the fleet, not peremptorily demanding conflne- 
ment in gaol, corporal punishment, or trial by court- 
martial. Their duration is to be flxed when each com- 
plaint is investigated, and no punishment is ever to be 
prolonged ** until further orders." 

PUNISHMENTS. 

I. Solitary confinement in a oeU, or under a canvas 
screen* This punishment is never to exceed seven days. 
In more aggravated oases of misconduct, the delinquent 
may be put on half allowance of provisions for the whole 
or a portion of the time, or on a diet of bread and water 
for a period not. exceeding three days. The prisoner is 
to be visited every four hours by one of the police, and 
once a day by a medical officer. 

Men under solitary conflnement in a cell, or under a 
canvas screen, or in irons, are to be deprived for the 
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time of their knives, tobacoo, and amusing books. They 
are to have their beds and bedding, and a sufficient 
quantity of clothes, and are always to be brought on the 
quarter-deck to stand abaft the main-mast during morn- 
ing inspection, or abaft the mizen-mast at noon, to have 
their dinners there if the captain should so direct, and 
they are to be allowed to attend Divine service. 

n. Six-water grog (if allowed grog); cleaning the 
head and pump-well, stoning the galley, or performing 
other similar work; eat meals under sentry's charge; 
deprivation of smoking, and to be under sentry's charge 
during smoking hours. If in harbour, or an idler at 
sea, to stand in, or walk the lee gangway, from 8 to 10 
o'clock p.lc. : if at sea, and not an idler, to stand for 
one hour in his night watch, between two guns on the 
lee side of the quarter-deck, taking proper turn of duty 
at the wheel, look-out, &c. This punishment is not to 
exceed seven days. 

in. Six-water grog (if allowed grog) ; cleaning the 
head and pump- well, stoning the galley, or performing 
other similar work. If in harbour, or an idler at sea, to 
stand in, or walk, the lee gangway, from & to 8 o'clock 
p.H. ; if at sea, and not an idler, to stand for one hour in 
his night watch, between two guns on the lee side of the 
quarter-deck, taking proper turn of duty at the wheel, 
look out, &c. This punishment is not to exceed ten 
days, 

IV. Six- water grog (if allowed grog). If in harbour, 
or an idler at sea, to stand in, or walk, the lee gangway, 
from 7 to 8 o'clock p.m. ; if at sea, and not an idler, to 
stand for half-an-hour in his night watch, between two 
guns on the lee side of the quarter-deck, taking proper 
turn of duty at the wheel, look out, &c. This punish- 
ment is not to exceed fourteen days. 

V. Six-water grog (if allowed grog) ; stand for the 
latter half of the dinner hour on the lee side of the 
quarter-deck. This punishment is not to exceed twenty- 
one days. 
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VI. stoppage of leave ; — not to exceed two months of 
harbour time. * In the case of breaking leave, the stop- 
page is to be one day for every hour of improper ab- 
sence, — subject to the same limit of two months. 

VII. Deduction from pay, for time of absence without 
leave, in accordance with the 22nd section of ** The Naval 
Discipline Act, 1861." 

VIII. Stoppage of monthly advance (Ivith or with- 
out any other punishment) ; for drunkenness, leave 
breaking, or trafficking in spirits. Not more than two 
monthly payments are to be withheld for any one 
offence. 

IX. Stoppage of grog, — for drunkenness only; — this 
punishment is not to exceed thirty days, and the amount 
of the stoppage, according to the saving price, is to be 
paid to the surgeon, for the use of the siok-mess. The 
grog of an hahittial drunkard, however, may be stopped 
at the discretion of the captain, but payment, according 
to the saving price, is to be made to the individual, for 
any period for which it may be withheld beyond thirty 
days. 

X. Extra drills, for neglect or inattention at drills 
only, — but never to exceed two hours in one day. Extra 
guards are never to be ordered except for offences on 
duty. * 

' XI. For want of alacrity or attention aloft or on duty, 
or slackness in their watch or boats, the officer in com- 
mand may authorize the officer carrying on duty to 
cause the performance of any evolution to be repeated 
in moderation ; or extra lee- wheel, extra look-out, or 
walking the gangway, to be awarded, but these not to 
exceed two hours, and never to extend beyond the period 
of the watch. 

XII. Persons of careless and inattentive habits, with 
reference to their clothes, hammock, or bag, may be made 
to carry them on their shoulder, but not to exceed an 
hour on the same day ; and limited to three days. 

XIII. Forfeiture of any special indulgences granted to 
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the rest of the ship's oompany. The indulgenoe with- 
held is to be stated* in the quarterly return of punish- 
ments. 

XEY. Men of continued irregular habits and disorderly 
conduct may be made to mess by themselves until they 
are reformed, and respectable messes are willing to re- 
ceive them. And those who are habitually dirty are to 
be mustered in the morning with the boys. 

XV. As it is necessary to check misconduct on the 
part of boys, the custom of punishing them on the 
hand may be resorted to, in moderation, — but not in 
any case to exceed six stripes or blows, — ^with boys rated 
in the capacity of second class boys. 

(Note. — Men imder punbhment are not to be allowed 
leave of absence.) 

The captain may delegate to the officer next in com- 
mand to himself, the power of awarding the punish- 
ments mentioned in the following sections of the fore- 
going article ; viz. : — 
Section in. — For a period not exceeding five days. 
„ rv. — For a period not exceeding seven days. 
„ V. — For a period not exceeding ten days« 
„ VI. — ^For a period not exceeding seven days ; 
but not to be applied to petty officers^ 
non-commissioned officers, and lead- 
ing seamen, without the sanction, in 
each case, of the captain. 
„ IX. — For a period not exceeding seven days. 
„ XII. — For the whole period mentioned in the 

section, 
„ XV. — To the extent therein stated. 
61. Petty officers, leading seamen, and non-commis- 
sioned officers of marines, are only to be subject to the 
minor punishments, stated in sections vi, vu, and vm, 
of the preceding article. They should be granted every 
reasonable indulgence, and treated with consideration. 
Being placed in situations of trust, they should be made 
to feel that confidence is reposed in them. If admo- 
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Bition will not avail with persons so rated, they are unfit 
for the situations they hold, 

52. All minor punishments, except to prisoners con- 
fined in the cells or under a canvas screen, or to whom 
the punishments mentioned in sections vi and ix of 
article 50, have been awarded, are to be suspended on 
Sundays. Neither is corporal punishment to be infiicted 
on Sundays, except in cases of mutiny, where immediate 
punishment may be necessary. 

53. Cells, for the confinement of prisoners on board 
Her Majesty's ships, are not to be less than 6^ feet long, 
and 3 feetxhroad, (with the full height between decks, 
and properly ventilated; and no cells are ever to be 
fitted or altered by the captains of Her Majesty's ships 
without the authority of the Admiralty, if at home, — or 
of the commander-in-chief, if abroad. 

54. Confinement in coal-bunkers or other close places 
is forbidden, and no man is to be deprived of his night's 
rest at sea as a punishment. 

55. The use of irons is as much as possible to be 
avoided ; recourse to that punishment being had only 
for secuiity, or mutinous cpnduct. 

56. If a petty officer or seaman, entitled to wear 
a good- conduct badge, shall commit any ofience for 
which the captain shall consider that he should be 
punished by the forfeiture of one or more of his distin- 
guishing marks, and the pay attached thereto, such 
ofience shall be inquired into under a warrant, and the 
captain may cause the offender to be. deprived of one or 
more of such marks, and the additional pay, according 
as the gravity of the ofience shall, in his judgment, 
merit. By subsequent very good conduct during one 
year, the offender may be again granted one good- 
conduct badge with pay, and the other badges and pay 
of which he may have been deprived may be reconferred 
by subsequent service of one year between each badge, 
provided his conduct shall have been such as to entitle 
him to a certificate of ^^ Very good" during the intervals. 
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A petty officer should not be disrated for miacondnot, 
unless he has previously forfeited bis good-oonduot 
badge or badges ; or unless the ofieoce oommitted should 
be BO grave as to require tbat botb punbhmente should 
be at oaee awarded. 

ST. If a petty officer or leading seaman sball commit 
an offence wbiob, in the opinion of tbe captain, may 
render bim unfit to be retained in a situation of trust, 
he may disrate him; but in doing so he is to observe, 
that no petty officer of the saaman class, sailmaker, 
ropemaker, or leading seaman, is to be disrated to any 
other grade than that of A.B., — Master-at-arms, sea- 
man's schoolmaster, ship's corporal, (and officers' stew- 
ards and servants) te ordinary seamen, unless capable of 
doing duty as A.B.,— ship's steward to ship's steward's 
assistant or ordinary, — ship's oook to cook's mate, na- 
less capable of doing duty aa A.B,, or ordinary, — car- 
penter's mate, caulker, and oauUier's mate, te earpea- 
ter's crew,— blaokamith and plumber to blaoksmith's 
orew,--eailmaker's mate te saiLmaker's crew, — cooper to 
cooper's crew, — armourer to armourer's crew, — leading 
stoker to stoker, — musician te bandsman, — and sick 
berth steward to sick berth attendant, or ordinary sea- 
man, unless capable of doing duty as A.B. 

These regulationa do not apply to nases where the 
captain deems it necessary to reduce any petty officer or 
man, whom, after due trial, he may find to be incapable 
of performing the duties appertaining to the station in 
which he is rated,— disrating or reduction under such 
circumstances not being awarded as a punishment. And 
it is to be observed, that no A.B., or ordinary seaman. 
oapable of doing duly as such, can be disrated for 
punishment. 

58. The following regulations are to ha observed in 
respect to the summary imprisonment of offenders; 
namely, — 

I. Every pefson under the rank of petty offioer, or 
aon- commissioned officer of marines, who shall be 
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guilty of any crime, or grade of crime, triable under 
the Naval Discipline Act, may, provided such crime or 
grade of crime he not made capital hy the said Act, 
be, by the officer in command of the ship to which he 
may at the time be belonging, summarily tried, and 
sentenced to imprisonment by the officer in command as 
aforesaid. 

II. Petty officers, and non-commissioned officers of 
marines, shall not be liable to summary imprisonment 
under these regulations, except for a breach of that part 
of the Articles of War relative to desertion, which is 
contained m the 2nd clause of the 19th section of the 
Naval Discipline Act, and for the offence therein 
mentioned, they, as well as all - other persons of 
inferior grades, shall be liable to summary trial, and 
to imprisonment for any period not exceeding three 
calendar months. 

in. No man, except for desertion, or absence without 
leave, shall be summarily punished by imprisonment 
for a longer period than 28 days. For desertion the 
offender may, as stated in the preceding section, be im- 
prisoned for any period not exceeding three calendar 
months, and for absence without leave, for a period not 
exceeding six weeks. 

IV. Hard labour may be awarded with imprisonment, 
or, in very aggravated cases, solitary confinement ; but 
the latter may not be for a longer period than seven 
days at a time, with intervals of at least seven days 
between each period of solitary confinement. 

T. Leading seamen and men wearing good-conduct 
badges or marks, shall not be summarily imprisoned 
except for, — 

1. Mutinous or highly insubordinate conduct. 

2. Desertion. 

3. Indecent assault. 

4. Theft. 

5. Smuggling liquor into the ship. 

6. Absence without leave. 
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7. Dnlnken^e8s on daty. 

8. Trafficking in spirits. 

9. Selling or making away with clothes or 

medals. 

10. Violent assault. 

11* Inciting or assisting others to commit, or con- 
niving at others committing, any of the 
above ojSences. 

VI. The warrant directing the summary imprison- 
ment of any offender, shall have no force or effect until 
it has been signed and approved by the commander-in- 
chief, or senior officer present. 

VII. Imprisonment shall, invariably, carry with it 
deprivation of badges, as well as reduction to the second 
class for conduct; and, in the case of petty officers, 
and leading seamen, disrating also ; every penalty in- 
curred, however, must be distinctly set forth in the 
punishment warrant. 

vm. The pay and wages of persons sentenced to 
imprisonment under these regulations, being forfeit 
for the time they remain in prison, they are to be 
discharged from off the ship's books on the day 
when they are sent to prison, and re-entered on the 
day they are discharged from the prison to rejoin 
their ship. 

IX. Three days, at least, before sailing for a foreign 
station, the captain is to furnish the commander-in* 
chief, or senior officer present, with a report of the men 
remaining in prison under these regulations, specifying 
their names, rating, date of commitment, for what 
period committed, and for what offence. No man is to 
be left behind in prison without the written sanction of 
the commander-in-chief, or senior officer present, who 
is enjoined, before granting such sanction, to assure 
himself that the service will not be inconvenienced by 
the man not rejoining his ship, and that his offence 
is of so grave a description as to render it improper to 
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remove him from the prison before the expiration of his 
sentence. 

If committed to any prison in Her Majesty's dominions 
abroad, the prisoner is to be taken on board before the 
ship to which he belongs shall sail from the port, unless, 
with the permission of the senior officer present, it be 
ordered oiiherwise ; but permission to leave a man behind 
in prison, abroad, is not to be accorded except one of 
Her Majesty's ships, in which the prisoner can be re- 
ceived at the expiration of his sentence, be remaining 
at the port, and there be a probability of his rejoining 
his proper ship from her within a reasonable time. 

X. The order for imprisonment being the authority 
for the governor or keeper of a gaol to receive and 
detain a prisoner, and to release him at the expiration 
of his sentence, is to be made out with every technical 
accuracy. 

XI. A sufficient escort is to be sent with all prisoners 
committed under these regulations ; and officers in com- 
mand are to be careful to make arrangements for some 
proper person or persons being at the gaol for the purpose 
of receiving, and conducting on board, the prisoners 
belonging to their respective ships, at the exact time 
when such prisoners may be entitled to their release, — 
observing that when the sentence would expire on a 
Sunday, the prisoner is entitled to be released on the 
Saturday next preceding. 

XII. As men who are imprisoned under the provisions 
of the before-mentioned Acts, are not allowed wages 
during the time of their imprisonment, the cost of their 
subsistence in gaol, and the expenses attending their 
removal to and from the prison, will be borne by the 
Admiralty ; and where no local arrangements for meet- 
ing such costs and expenses exist, similar to those that 
prevail at the principal home ports, the paymasters of 
the ships to which the prisoners belong are, under the 
authority of their respective captains, and on proper 
vouchers, to defray the expenses incurred in the removal 
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of such prisoners, and to pay to the governor or keeper 
of the gaol the cost of their subsistence at the rate of 
sixpence a-day each, unless the captain shall be satisfied 
that the local charge is more, in which case he will 
order it to be paid, — ^inserting the particulars in the 
vouchers. 

59. It being requisite for the maintenance of the 
efficiency, discipline, and even safety of Her Majesty's 
ships of war, that the power of inflicting corporal 
punishment, when absolutely necessary, should be con- 
tinued ; such punishment is only to be inflicted under 
the responsibility and authority of the officers in com- 
mand of the said ships, who are to exercise the power 
vested in them with the greatest discretion and for- 
bearance, compatible with the discipline of the service. 
In the casual absence of the captain or commanding 
officer of one of Her Majesty's ships, the officer left in 
charge is not to order corporal punishment to be in- 
flicted, unless such captain or commanding officer shall 
be absent on Admiralty leave ; or, if abroad, on leave 
granted by a commander-in-chief for a lengthened 
period. 

60. No officer of any description, class, or age, — 
including therefore all subordinate officers, petty officers, 
and non-commissioned officers of marines, — nor any 
leading seaman, nor any person in possession of a good- 
conduct badge or mark, nor any person being in the 
first class for conduct, is to be subject to corporal 
punishment for any oflence committed by him whilst 
holding such rank, or wearing such good-conduct badge 

V or mark, or belonging to such class, — except in case of 
open mutiny, when any person of inferior grade to sub- 
ordinate officer, guilty thereof, may be summarily 
punished, corporally, under the direction of the officer 
in command, when an immediate example may be neces- 
sary to check a disposition on the part of others to join 
in 80 flagrant a crime. 
Neither is any person, in the second class £or conduct, 
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to be subject to corporal punishment^ except for the fol- 
lowing offences : — ^namely, 

I. Mutinous, or highly insubordinate or riotous 
conduct. 

II. Desertion. 

III. Indecent assaults. 

IV. Theft. 
V. Deserting his post. 

VI. Repeated disobedience of orders. 
VII. Smuggling liquor into the ship. 
VIII. Repeated drunkenness. 
61. When the captain, or officer in command of any 
one of Her Majesty's ships, shall receive a complaint 
against, or observe any misconduct on the part of, any 
man or boy amenable to corporal punishment, and be of 
opinion that no other description of punishment which 
it may be in his power to award would be applicable or 
expedient, under the circumstances, — he is (except in 
open mutiny) to appoint one or more officers to inquire 
into the particulars of the crime with which the prisoner 
may stand charged, and having received the report of 
the officer or officers so appointed, as to the guilt or 
innocence of the accused, the captain is, after subse- 
quent and full investigation on his own part, to act as 
according to his judgment may seem right; and if he 
determine on ordering the prisoner to be corporally 
punished, he is to cause a warrant to be made out in the 
form given in the Appendix, in which all the informa- 
tion required is to be clearly and explicitly set forth ; 
but no corporal punishment whatever so to be awarded 
by the authority of an officer having the command of 
one of Her Majesty's ships is, even in extreme cases, to 
exceed forty-eight lashes, or to take place until twelve 
hours at least shall have elapsed after the completion of 
the warrant, — except in cases of mutiny, when the im- 
mediate punishment of the offender may be deemed by 
the officer having the command to be absolutely re- 
quisite, withQut any preliminary investigation on the 
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part of other officers, in whioh oasa he is forthwith to 
write a. detailed statement of tha ciFoumBtanoea which 
called for a deviation from the general rales in this 
respect, the degree of punishment inflicted, and all 
other particuiara required by the usual warrant. The 
statement in question is to be forwarded by the first 
opportunity to the commander-in-chief, or, if the officer 
be not aerving under one, to the Secretary of the Ad- 
miralty, and a dupKoate of it is to he transmitted with 
the quarterly returns. 

But neither the completion of the said warrant nor 
anything above stated is to be construed as taking away 
from the officer in command of one of Her Majesty's 
ships, the power of remitting any portion, or the whole, 
of the puniahment ordered in the warrant, if, from 
snbaequent contrition of the offender, or from other cir- 
CumstsnceB in his favour, the officer in command shall 
be so di^iposed, and in such cose the mitigation or 
remission of the punishment ordered is to be noted on 
the warrant. 

62. Corporal puniabment is not to be inflicted on board 
any of Her Majesty's ships at the home ports, until the 
Commander-in-chief, or, in hia absence, the senior officer 
present, shall have approved of the punisliment by ap- 
pending his si>;nature to the warrant. In flag ships, 
the warrant must bs signed and "approved" by the 
flag-officer or commodore on board, as the case may be, 
ID proof of the intended punishment having received his 
'anotion. 

63. The term " corporal punishment" is to be nnder- 
st«od only to signify the usual punishment at the gang- 
way ; every other description of corporal punishment 
(escept that which may he inflicted on boys under 
section xv. in Article GO, of these instructions), whether 
by rope, or stick, being hereby forbidden. 

64. On every occasion of corporal punishment on men, 
the captain, and the officers and crew of the ehip, or as 
many of them as can possibly be apared to attend, arc 
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to be present at the same. In the case of boys, the 
captain may direct the next officer in command to him- 
self to superintend the punishment. 

65. Nothing contained in the foregoing articles shall 
be deemed to extend to the nullification or abatement of 
such powers as are vested in naval courts-martial by the 
Naval Discipline Act, to award corporal punishment to 
persons under the rank of officer. 

66. When any person of or below the rank of petty 
officer, or non-commissioned officer of marines, shall be 
represented to a commander-in-chief abroad as a bad 
and irreclaimable character, such commander-in-chief, 
after satisfying himself, by the course hereinafter directed, 
or by such fui'ther inquiry as he may deem it requisite 
to institute, that the individual is incorrigible, and un- 
worthy to be continued in the service, may order him to 
be discharged with disgrace ; and if amenable to corporal 
punishment, such punishment may be in£icted on him 
before being so discharged. But as a man or boy dis- 
charged with disgrace is thereby excluded for ever from 
Her Majesty's service, and forfeits all claim to pension, 
as well as all other benefits that may have accrued, or 
might accrue to him, for his former services,^ this punish- 
ment should only be considered as an ultimate resource 
after all other means of reclaiming an ofifender shall have 
been tried in vain. 

67. To enable the commander-in-chief to judge of the 
necessity of ordering a man or boy to be discharged 
with disgrace, the officer in command of the ship from 
wlience the representation emanates, is, with the assist- 
ance of one of the senior officers of the same ship, care- 
fully to examine the charge or complaint against the 
oflfender, and to transmit, with the application for dis- 
charge, a full statement of the result of the inquiry in 
the following tabular form : — 



^ Vide clause 6, in section 46, of the ** Naval Discipline Act, 
1861." 

q2 
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H. M. S. 



at 



18 



Report of Inqniry into tlie conduct of 

a (petty officer, seaman, marine, or 

. boy, as the case may be) belonging to 

' this ship, for whose discharge from 

Her Majesty's service with disgrace 

application is now made. 



I. Offender's name, age, and rating 
in this ship .... 

II. Date of entry in this ship . . . 

III. Date of entry in Her Majesty's ser- 
vice ; and total period of service 
therein ..... 

IT. Date of entry for continnous ser- 
yice, for what period, and C.S. 
number. (If a marine, the No. of 
his company, and division to which 
he belongs, date of engagement, 
and when it expires) , . . , 

T. Full particulars of the charge or 
complayit on which this applica- 
tion is grounded 

Yi. Name and rank of the complainant 

Yii. Names and rank of the witnesses 
examined in support of the charge, 
vrith a short account of the nature 
of the evidence of each . . . 

Tin. Prisoner's defence to the charge 
against him 

iz. Names and rank of the witnesses 
examined for the defence, with a 
short account of the nature of the 
evidence of each . . . . 

X. Particulars of the offender's former 
service, stating the name of each 
ship in which he has served, 
ratings held, date of entry and 
discharge, and character, as given 
in his certificate. Specifying also, 
the medals and decorations that 
may have been granted to the 
offender : and, under separate 
heads, the net pay, prize-money, 
&c., due to him at the date of this 
report ..... 
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XI. Farticniars of the offender's former ") 
conduct in this ship ; stating the 
offences against him as registered 
in the Defaulter's Book, and the 
nature of the punishments he has 
undergone for each of those of- 
fences, and also whether he was 
in the first or second class for 
conduct at the time when he com- 
mitted the offence with which he 
stands charged .... 

xn. Captain's observations on this in- 
quiry ; and stating whether he 
proposes to inflict corporal punish- 
ment on, or award imprisonment 
to, the offender before discharging 
him, and, if so, to what extent . 

The foregoing statement is to be signed by the captain 
of the ship to which the offender belongs, by the senior 
officer who attended the inquiry, and by the commanding 
officer of marines, when the complaint is against a man 
of that corps ; and it is to be forwarded by the com- 
mander-in-chief, to the secretary of the Admiralty, on 
every occasion of a man or boy being discharged with 
disgrace. 

68. Applications for the discharge of men or boys with 
disgrace, from ships on the home stations, are to be for- 
warded, through the respective commanders-in-chief, 
for the decision of the Admiralty. 

69. Whenever a petty officer, seaman, marine, or boy 
is discharged with disgrace, a notation to that effect is 
to be made against his name on the books of the ship to 
which he belongs. The particulars of the crime, with a 
fall description of the offender's person, and the names 
of all the ships in which he has served, are to be sent, 
through the commander-in-chief, to the Admiralty, in 
order that his description may be circulated with a view 
to prevent his re-entry, and that the necessary nota- 
tions may be made against his name in the books of his 
former ships, or in the divisional records in the case of a 
marine. 
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The person so punished, if a petty officer, seaman, or 
boy, may he discharged ahroad, should he desire it, and, 
provided also, there be no objection on the part of the 
local authorities to his landing ; bat if he wish to return, 
to England, he is to be sent by the first opportunity of 
a ship-of-war, or as distressed seamen are sent in any 
homeward-bound merchant vessel or transport. If sent 
in a ship-of-war, the commanding officer is to be made 
acquainted with his character, and he is not, on any 
account, to be ordered to work ; he is to be victualled at 
two-thirds allowance, without spirits, and on his ar- 
rival at home, he is to be immediately discharged to the 
shore. 

A marine so punished is to be discharged from the 
ship to the head- quarters of his division, with a view 
to his being dismissed from thence with a branded 
ticket. 

Every man or boy on being discharged with disgrace, 
is to be informed that he will not be received again in Her 
Majesty's naval, military, or civil service, and that, should 
he enter or re-enter, he will, when discovered, be sum- 
marily dismissed ; and further, that any pay that may 
be due to him, as well as any benefits that might have 
accrued to him, for his services subsequent to such re- 
entry, will become forfeited. 

70. The following regulations are to be observed with 
reference to the 79th section of '* The Naval Discipline 
Act, 1861 ; " namely,— 

I. Any person, although not belonging to Her Ma- 
jesty's naval or military services, who shall, while on 
board one of Her Majesty's ships as a passenger, commit 
any ofience against the good order and discipline of the 
navy, may, by the officer in command of the ship in 
which he is embarked, be placed under such restraint as 
the ofience or ofiences committed by him may appear to 
justify or render necessary ; — and the officer who has 
occasion to place any such passenger in arrest, shall take 
the earliest opportunity that presents itself of reporting 
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the oiroumstances to the first senior officer he may fall 
in "with, in order that it may be determined, after due in- 
vestigation , whether the alleged oifender shall be released 
from arrest, or oontinue in arrest until the termination 
of the voyage for which he is embarked, or whether he 
shall be transferred to some other ship ; but passengers 
who shall be guilty of the offences specified in the 6th 
and 13th sections of the Naval Discipline Act, shall be 
tried by naval court-martial, and punished according to 
the provisions of the said Act. 

n. If any passenger, not hereby made subject, gene- 
rally, to the I^aval Discipline Act, shall, while on board 
one of Her Majesty's ships, commit any criminal offence, 
punishable by the laws of the United Kingdom, he may 
also be kept under such restraint as is necessary, until 
an opportunity shall offer of delivering him over to a 
oivH tribunal competent to try him for the same. 

III. Officers, petty officers, seamen, marines, and boys, 
who, upon being invalided or discharged, shall be ordered 
or permitted to take passage in any of Her Majesty's 
ships, shall, so long as they are borne on the books of 
the ship in which they are embarked as passengers, be 
deemed to be persons in and belonging to Her Majesty's 
navy, and subject, in every respect, according to their 
several ranks and ratings, to '* The Naval Discipline Act, 
1861," in so far as that Act relates to the trial and 
punishment of offenders. 
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No. IV. 

FOKMS. 



1. FORM OP ORDER FOR THE APPOINTMENT OF A 
PRESIDENT, AND THE ASSEMBLAGE OF A COURT- 
MARTIAL. 

By Sir A. B., K.C.B., Vice-Admiral of the Red, and 
Naval Commander-in-ohief in the Mediterranean, being 
the officer holding a commission from the Admiralty to 
order courts-martial at this place. ^ 

Whereas Captain C. D., commanding H. M/s ship 
, has transmitted to me charges in writing* 
against Lieutenant E. F., of H. M.'s ship , of the 

tenor following : — 

First Charge, 

" For that he, the said E. F., Second Lieutenant of 
H. M.'s ship , then being a person subject to the 

' Naval Discipline Act, 1861,' did, on the day 

of , A.D. 18 , on board the said ship, behave 

with contempt and use insulting language* to me 
(Captain G. D.) his superior officer, in that he stated, on 
the quarter-deck of the said ship, that I encouraged 
insubordination amongst the crew by not punishing 
them sufficiently, or words to that effect." 

1 See Naval Dis. Act, s. 60, Nos. 9, 10, 11, 12. 
' See Queen's Regs. C. M. art. 8. 
3 See Naval Dis. Act, s. 17. 
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Second Charge, 

'* For that he the said Lieutenant E. F., then heing 
a person suhjeot to the Naval Discipline Aot, 1861, 
did on the day of , a.d. 18 , on hoard 

H. M.'s ship , wilfully disohey ^ the lawful com- 

mand of me (Captain C. D.) his superior officer, in that 
he the said E. F. refused to leave the quarter-deck 
when ordered hy me to do so." 

And whereas I think fit that the said Lieutenant E. 
F. shall he tried hy court-martial for the offences 
specified in the said charges, I send you herewith the 
said charges, and do herehy name you as President,' and 
order and direct you to assemhle a court-martial on the 
day of , A.D. 18 , on hoard H. M.'s ship 

, which court is herehy ordered to try the said 
Lieutenant E. F. for the said offences according to due 
course of law. 

Given under my hand on hoard the , at 

Malta, the day of , a.d. 18 . 

(Signature.) 

To G. n , Esq., Bear- Admiral of the Blue. 

By command of the Commander-in-chief, 

I. E., Secretary. 

Memorandum to the Officer selected as President. 

H. M. S. , at , 

the day of , a.d. 18 . 

Memokaxduh. 
Having appointed you by my order of this day's date 
to preside at a court-martial to be held on hoard H. M.*s 
ship , on the day of , a.d. 18 , 

it is my direction that you take care that a copy of the 
charges be delivered as soon as may be, to the accused 
person,^ that the proper officers be summoned^ to attend 

1 See Naval Dis. Act, s. 17. 

2 Ibid., s. 60, No. 14. 

3 See Queen's Begs. C. M. art. 6. 

* See Naval Dis. Act, s. 50, No. 16. 

Q 3 
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at the said court-martial, and that notice be given by 
signal twenty-four hours previously' that the said court 
will be assembled on board the said ship at 
precisely on the said day. 

A. B., 
Vice- Admiral and Qommander-in-chief. 

Rear- Admiral G. H., 
H. M. S. . 



2. OFFICIATING JUDGE-ADVOCATE'S WARRANT. 

By &c. 

Whereas has named me as President, and 

directed me to assemble a court-martial on 
next, the instant, for the trial of 

belonging to H. M.'s ship , on a charge of 

: and whereas it is provided by the Naval Dis^ 
cipline Act, 1861, '* that in the absence of a judge- 
advocate, or his deputy, the officer who is to be the Pre- 
sident of the court-martial may appoint any person to 
officiate as judge-advocate at the trial:" 

I do hereby authorize you to officiate as judge-advo- 
cate at the court-martial so to be held as aforesaid, and 
for so doing this shall be your warrant. 

Given, &c. 

(Signature of the President.) 

To , Esq. 



3. NOTICE OF TRIAL TO THE PROSECUTOR. 

H. M. S. , at , 

the day of , a.d. 18 . 

Sir, — The Commander-in-chief having ordered 

to assemble a court-martial on next, the 

instant, on board H. M.'s ship , to try 

, of , on the charges exhibited against 

^ See Queen*8 Regs. C. M. art. 4. 
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him, and enclosed in your letter of the instant, 

I have to request that you will be pleased to furnish me 
with a list of the witnesses you wish to call in support 
of the charges, in order that they may be duly sum- 
moned to attend the court. 

I am, &o., 

CD., 

Judge- Advocate. 
To Captain , 



H. M. S. 



4. NOTICE OF TRIAL TO THE PRISONER. 

H. M. S. , at , 

^ the day of , a.d. 18 . 

Sir, — The Commander-in-chief having ordered a 

court-martial to be assembled on board H. M.'s ship 

, on ne^t, the instant, to try you 

on certain charges exhibited against you, by ., 

in a letter directed to Yice-Admiral , dated 



In acquainting you therewith, I transmit for your 

information copies of the charges and letter referred to, 

and request you will furnish me with the names of such 

persons as you may be desirous of calling as witnesses in 

your behalf, in order that they may be duly summoned 

to attend the court. 

I am, &c., 

CD., 

Judge- Advocate. 
To Lieutenant , 

H. M. S, . 



6. SUMMONS TO WITNESSES. 

H. M. S. • , at 

the day of , a.d. 18 . 

Memobansum. 

You are desired to attend a court-martial ordered to 
be held on board H. M.'s ship , on 
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morning next, the instant, at nine o'clock pre- 

cisely, for the trial of , on charges exhibited 

against him by , for disobedience of orders and 

contempt to his superior officer, on the of 

last, in order to give your evidence thereon. 

CD., 
Judge- Advocate. 

To Lieut. . 

Mr. . [ H. M. S. 

Mr. . 



SUMMONS TO A CIVILIAN TO GIVE EVIDENCB AND 
TO PRODUCE DOCUMENTS BEFORE A COURT- 
MARTIAL. 

Whereas a court-martial has been ordered to assemble 
on board H. M.'s ship , at , on the 

day of > 186 , for the trial of , 

of H. M.'s ship : And whereas it has been 

stated to me that your evidence will be {and that you 
have in your possession and control certain documents, 
which are) material for the trial and determination of 
the matter to be brought before the court, I do hereby 
by virtue of the power given to me by the Naval Dis- 
cipline Act, 1861, summon and require you to attend at 
the sitting of the said court on the day of , 

at o'clock, A.M. {and to bring with you the docu- 

ments hereinafter mentioned, namely ), and so 

to attend from day to day until you shall be duly 
discharged; and you are hereby required to obey this 
summons on pain of the penalties declared by the said 
Act. 

Given under my hand at , this day 

of 

CD., 

Judge- Advocate. 
To . 
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6. FORM OF MINUTES OF PROCEEDINGS AT A 

COURT-MARTIAL. 

Minute of proceedings taken at a court-martial, held 
on board H. M.'s ship at , on 

Saturday, the day of , a. d. 18 , and by 

adjournment every day afterwards (Sunday excepted),* 
to , the day of , A. D. 18 . 

Present : 

G. H., Esq., Eear- Admiral of the Blue Squadron, 
President. 

Captains, 

A. B. C. D. 

Commander,^ 
N. 0. 

Lieutenants,^ 
R. S. T. U. 

The President reported that Captains the Hon. J. D., 
G. W. 0., C. F. H., H. C, and J. W. were severally 
absent on Admiralty leave, and that Captain C. T. Q-. 
was absent from the port on duty* 

Mr. F., surgeon of H. M.'s ship having been 

duly sworn, certified to the court that Captain S., of 
H. M.*s ship was unable to attend his duty as 

a member of the court from ill health. 

The prisoner , of H. M.'s ship was 

brought into court, and the witnesses and audience 
admitted.^ 

, Captain of H. M.'s ship appeared in 

court as prosecutor.* 

Read the order of Sir A. B., K. C. B., Vice- Admiral 
of the Red Squadron, and Naval Commander-in-chief 
in the Mediterranean, being the officer holding a com- 
mission from the Admiralty to order courts-martial at 

* See Naval Dis. Act, s. 51. 
» Ibid., s. 60, Nob. 15 and 16. 
' Queen's Regs. C. M. art. 11. 
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, addressed to the President, C. H., Esq., 
Rear- Admiral of the Blue, dated the day of 

A. B. 18 , directing him to assemhle a court- 
martial, and try of H. M.'s ship on 
the following charges preferred against him hy , 
Esq., Captain of the said ship, to wit. 

First Charge, 
For that he, &c., &c. (Here set out the charge,) 

Second Charge. 

For that he, &c., &c. (Here set out the charge,) 
{Here attach the order for the Court to assemble, and 
the charges enclosed.) 

Bead the annexed letter. No. 1, from Yioe- Admiral 
Sir A. B., K. C. B., dated the day of , 

18 , addressed to the President, as follows : — 

H. M. S. , at , 

the day of , a.d. 18 . 

** Sir, — With reference to my order of the 
directing you to assemble a court-martial for the trial of 
therein named, I enclose for your informa- 
tion a list, according to seniority, of the captains, com- 
manders, and lieutenants now present at this place, and 
a certificate under my hand, containing the names of 
such of the officers aforesaid, as are either absent on 
Admiralty leave, or on duty. 

I am, &o. 

A. B., Vice- Admiral. 
*' Rear- Admiral , &c." 

{Here attach the letter {No, 1), and certificate {No 2).) 

Kead a warrant from the President appointyig Mr. 
, officiating judge-advocate. 

Read the names of the officers composing the court. 

The prisoner being asked whether he objected to be 
tried by any member of the court, stated that he ob- 
jected to be tried by Lieutenant T. U., for that the said 
Lieutenant T. U. was the brother of the prosecutor. 
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Captain , and on that ground could not be 

expected to act as an impartial judge. 

The court was then cleared, and the said objection of 
the prisoner considered by all the members (with the 
exception of Lieutenant T. XT.), and allowed. 

The court was then opened, and Lieutenant V. Y 
being the officer next in seniority to Lieutenant T. U., 
required to sit as a member of the court in the place of 
the said Lieutenant T. U. 

Then the members of the court and the judge- 
advocate in open court respectively took the oath pre- 
scribed by the ** Naval Discipline Act, 1861." 

Kead the charges against the prisoner. All the wit- 
nesses, except the first, were then ordered to withdraw 
from the court. 

, of H. M.*s ship was then called 

by the prosecutor, sworn and examined as follows : — 

Examination in chief by the prosecutor . 

Cross-examination by the prisoner . 

Ke-examination by the prosecutor . 



In answer to questions by the court 



of H. M.'s ship called by the prosecutor, 

sworn and examined as follows : — 

At four o'clock the court adjourned until Monday 
morning at nine o'clock. 

Second Day» 

Monday, the of , a.d. 18 . 

The court having reassembled pursuant to adjourn- 
ment, was opened at nine o'clock a.m. 

, innkeeper of Valetta, called by the pro- 
secutor, sworn and examined as follows : — 

The evidence in support of the charges being finished, 
the prisoner (who had been attended by liis friend in 
court during the proceedings) was called upon to mak^j 
his defence, when he requested an adjournment until 
the following morning for that purpose. 

The court acceded to his request, and adjourned until 
Tuesday, the day of , at nine o'clock. 
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Third Day. 

Tuesday, the day of a.d. 18 . 

The court having reassembled pursuant to adjourn- 
ment, was opened at nine o'clock a.m. 

The prisoner then read the annexed written defence ^ 
(No. ). 

{Here attach the Defence,) 

The prisoner then called witnesses for the defence. 

of H. M.'s ship , sworn and examined 

as follows : — 

Examination in chief by the prisoner . 

Cross-examination by the prosecutor , 

He-examination by the prisoner . 

In answer to questions by the court . 



, servant of , innkeeper of Valetta, 

sworn and examined as follows : — 

The prisoner having nothing further to offer in his 
defence, the court was cleared, and proceeded to delibe- 
rate upon and frame the sentence. 

The court, having deliberately weighed and con- 
sidered the evidence in support of the charges, as well 
as the evidence and observations preferred by the 
prisoner in his defence, was of opinion, that the first 
charge was proved against the prisoner, and that the 
second charge was not proved. 

The court did, therefore, as regards the said £rst 
charge, adjudge the said to be , and as 

regards the second charge, to be acquitted. 

The court was reopened, and the prisoner so re- 
spectively sentenced and acquitted accordingly. And 
it having appeared to the court that of H. M.'s 

ship , who was caUed as a witness on the part 

of the prosecution, did, in the course of his examination, 
prevaricate in his evidence,^ the court adjudged him, the 
said , to be iniprisoned in the common gaol of 

^ The defence must be signed by the prisoner. 
2 N. D. A., s. 66. 
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for the space of two months, and during the 
whole of that term to be kept to hard labour. 

I. K., 
Jud ge- Advocate. 

7. PROCEEDINGS AT THE TRIAL OF THE OFFICERS 
AND CREW OF A SHIP LOST. 

When the members of the court-martial are as- 
sembled, call over the names of the commander, officers, 
and company of the ship lost. 

{Attach the list to the mintUes,) 

Read the order for assembling the court. 

Swear the court, &c. 

Kead the captain's narrative of the loss of the ship. 

Swear the captain, and examine him as follows : — 

By the Court : Is the narrative just read to the court 
a true statement of the circumstances of the stranding 
and wreck of H. M.'s late ship ? — Answer : Yes. 

By the Court: Have you any complaint to make 
against any of the surviving officers and ship's company 
of the late ship on that occasion ? — Answer : None. 

By the Court (To the remaining officers and ship's 
company generally) : Have you, or any of you, anything 
to object to the narrative just read to the court, or 
anything to lay to the charge of any officer or man with 
reference to their conduct on the occasion of the loss of 
H. M.'s late ship ? — Answer : None. 

Mr. , master of H. M.*s late ship, sworn, and 

examined as follows : — 

{Proceed as in other trials.) 

8. FORMS OF CHARGES FOR NAVAL OFFENCES. 

The charges* should be made out on a separate sheet of 
paper, enclosed in a letter of complaint, and headed as 

follows : — 

* Forms are not inserted for every offence mentioned in the 
Act, as charges may readily be framed by consulting the 
examples here given. 



353 



354 APPENDIX. 

'* Charges esLhibited against Stephen Remlagton, 
ordinary seaman, belonging to Her Majesty's 
ship "Asia," by George Thomas Gordon, Esquire, 
Captain of the said ship/' 

First Charge, 
*^ For that he, the said Stephen Remington, &c." 

Second Charge, 
** For that he, the said Stephen Remington, &o." 

G. T. Gordon, 
Captain of Her Majesty's ship "Asia." 

Act to the Prejudice of Good Order and Naval 

Discipline (». 34).* 

(Heading as above,) 
For that he, the said , ordinary seaman, belong- 

ing to H. M's. ship , then being a person subject 

to the "Naval Discipline Act, 1861," was on the 
day of , A.D. 18 , on board the said ship 

guilty of an act to the prejudice of good order and 
naval discipline, in that he, the said {here describe 

the particulars on which the charge is founded), 

Burning (s, 30). 

{Sheading as above. ) 

For that he, the said Stephen Remington, ordinary 

seaman, belonging to H. M. ship "Asia," and then being 

a person subject to the " Naval Discipline Act, 1861," 

did on the^ day of , a.d. 18 , on shore 

* Oare must be taken in framing a charge under this section, 
to exclude every offence which is particularly specified in the 
Naval Discipline Act. 

' The time here stated need not be proved as laid : the offence 
may be proved to have been committed at any time before or 
after, provided it be some day within the limitations of time 
specified by s. 47. In some cases, where the offence is of old 
date, the proof of time may become material, in order to bring 
the offender within the jurisdiction of the court. For instance, 



CIVILIANS, ETC. 

in the Island of Ascension,^ uulawfully set fire to a 
certain building, that is to say, a shed attached to the 
dwelling-house of A. B., storekeeper. 
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Civilians endeavouring to seduce from Allegiance («. 13). 

{Heading as ante^p, 354.) 
For that he, the said A. B. of 

then being on board H. M.'s ship on the 

day of , A.D. 18 , did endeayour to seduce one 

C. D. (he the said C. D. then being a person subject to 
the ** Naval Discipline Act, 1861,") from his allegiance 



supposing the trial to take place on the 1st day of June, a.d. 1866, 
and the above offence be alleged and proved to have been oom- 
mitted on the 1st day of July, a.d. 1862, and the offender 
proved neither to have avoided apprehension, or fled from jus- 
tice, the allegation of time would then become material, and it 
would be incumbent on the prosecutor to prove that the offender 
had been absent from the United Kingdom for the period of 
three years from the commission of the offence, which period 
would have terminated on the 1st day of July, A.n. 1865 : on 
such proof being given, it would appear that the trial was held 
within the space of one year after the return of the offender, 
and therefore within the time specified by s. 47. But if, on the 
contrary, proof was given at the trial of the offender on the 
above charge on the 1st day of June, a.d. 18G6, that the 
alleged offence was committed on the 31st day of May, a.d. 
1862, or if proof was given that the offender had returned to 
the United Kingdom within three years from the commission of 
the offence : on either of these suppositions the court-martial 
would have no jurisdiction over the alleged offence. 

^ Here the allegation of place is immaterial : it is sufficient 
to prove that the offence was committed within the jurisdiction 
of the court-martial ; but as it is stated in this instance as 
matter of local description, it must be proved as laid, or on 
failure of such proof, an application may be made to the court 
to amend the allegation according to the proof, as being the 
description of a matter not matenal to the merits of the case. 
But if the court should be of opinion that the detendant would 
be prejudiced in his defence on the merits by reason of the 
inaccuracy of such local description, then the variance between 
the allegation and the proof would be fatal, and the offender 
must be acquitted. 
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to Her Majesty, he, the said A. B. at the time he so 
endeayoured to seduce the said 0. D. from his allegiance 
as aforesaid, well knowing that the said C. D. was then a 
person subject to the " Naval Discipline Act, 1861." 

It is not necessary in this charge to state the means ^ by 
which the defendant endeavoured to seduce C. D. from his alle- 
giance ; they must be detailed in evidence. It must be proved 
that A. B. was on board the ship, as laid ; that C. D. was at 
the time borne on the books of one of H. M/s ships in com.- 
mission, and consequently subject to the Naval Discipline A.ct, 
and that A. B. was aware of that fact : this knowledge on the 
part of A. B. may be inferred from the actual service of C. D. 
on board, or other circumstances of the transaction. 



Desertion^ and Absence without Leave (ss, 19 & 22). 

{Heading as ante, p, 354.) 

First Charge, 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the " Naval Discipline Act, 1861," did on the 

day of A.D. , desert from the 

said ship to the enemy. 

Second Charge, 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the ** Naval Discipline Act, 1861," and on 
duty with a boat's crew of the said ship under the 
command of Lieutenant , on shore at Lisbon, 

did on the day of , a.d. , desert. 

Third Charge, 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

1 R, v. Fuller, 1 Bos. & P. 180. 
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subject to the "Naval Discipline Act, 1861," was on the 
day of , A.D. , absent without 

leave from the said ship. 



Drunkenness («. 23). 

[Heading as ante^ p. 354.) 
For that he, the said , assistant engineer of 

the second class, belonging to H. M.'s ship , 

and then being a person subject to the ** Naval Discipline 
Act, 1861," was, on the day of , a.d. 18 , 

drunk on board the said ship. 



Duty — Neglect of («. 9). 

[Heading as ante, p, 354.) 

For that he, the said , Lieutenant of H. M.'s 

ship , then being a person subject to the " Naval 

Discipline Act, 1861," and on duty on shore at Lagos, 
in Africa, did, on the day of , a.d. , 

at the place ^ aforesaid, negligently perform the duty 
imposed upon him, in that {here insert the particulars of 
the transaction on which the charge is founded)* 



Misconduct in presence of the Enemy (». 2). 

[Heading as ante, p, 354.) 

For that he, the said , then being in com- 

mand of H. M.'s ship , and an officer subject to 

the Naval Discipline Act, 1861, did, on the day of 
, A.D. 18 , come in sight of a certain armed ship of 

^ The place need not be proved as laid, provided the above 
offence be proved to have been committed at some place within 
the jarisdiction of a court-martial as specified by s. 89 : for the 
local description would not be material to identify the offence 
which is the subject of this charge. 
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the enemy, whose oame is to the court unknown, which 
hoisted colours, and bore down on the said ship 

of Her Majesty ; and it then became the duty of him, 
the said , to have engaged the said armed 

sliip of the enemy. Nevertheless he, the said , 

not regarding his duty in that behalf, did not use his 
utmost exertion to bring his said ship into action with 
the said armed ship of the enemy. 



Against an Officer for improperly forsaking his Station 

(s. 3). 

{Heading as ante, p, 354.) 

For that he, the said , Lieutenant in the 

navy, belonging to H. M.'s ship , and then being 

an officer subject to the Naval Discipline Act, 1861, 
did, on the day of , a.d. 18 , in pursuance 

of the orders of his superior officer, Captain , 

take up a position with the pinnace of the said ship, 
under his command, at the distance of from the 

fort of , belonging to the enemy, in order to 

throw shells into the said fort ; and it then became the 
duty of the said to remain in the said posi- 

tion until recalled by his superior officer. Nevertheless 
he, the said then being in presence of the 

enemy, and not regarding his duty iii that behalf, did 
improperly forsake the station so assigned to him as 
aforesaid. 



Mutiny, 

(Heading as ante, p. 354.) 

First Charge {s, 10). 

For that they, the said A. B., able seaman ; CD., 
ordinury seaman ; and E. F., blacksmith's mate, be- 
longing to n. M.'s ship , then being persons 
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subject to the Naval Discipline" Act, 1861, did, on the 
day of , A.D. 18 , on board the said ship, 

join in a mutiny, and did, then and there, with force 
and violence, resist the authority of , their 

superior officer. 

Second Charge (s. 11). 

For that they, the said A. B., C. D., and E. F., then 
being persons subject to the Naval Discipline Act, 
1861, did, on the day of , a.d. 18 , on 

board H. M.*s ship , join in a mutiny, and did 

not use their utmost exertions to suppress the said 
mutiny. 

Third Charge {s, 14). 

For that they, the said A. B., C. D., and E. F., then 
being persons subject to the Naval Discipline Act, 
1861, did, on the day of , a.d. 18 , on 

board H. M,'s ship , endeavour to Inake a mu- 

tinous assembly ; and did, then and there, utter certain 
words of sedition of the tenor following, {Sere insert 
the alleged wordsy or words to that effect.) 

Fourth Charge {s, 17). 

For that they, the said A. B., C. D., and E. F., then 
being persons subject to the Naval Discipline Act, 
1861, did, on the day of , a.d. 18 , on 

board H. M.'s ship , wilfully disobey the order 

of , their superior officer, in that they did 

not. {Here insert the particulars on which the charge is 
founded.) 
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FORMS OF CHARGES FOR OFFENCES PUNISHABLE 

BY ORDINARY LAW. 

Accessory after the fact to a Felony {see p. 160). 

{Heading as ante,p, 354.) 
Whereas A. B. (or some person or persons to the court 
unknown) on the day of , a.d. 18 (4*^., 

stating the commission of some substantive felony) ^ Now 
it is charged, that he, the said C. D., helonging to H. 
M.'s ship , then heing a person subject to the 

Naval Discipline Act, 1861, well knowing the said A. B. 
to have committed the felony aforesaid, after the same 
was so committed as aforesaid, did on the day and year 
aforesaid, on board the said ship, feloniously comfort 
and assist the said A. B., against the form of the 
statutes in such case made and provided. 

An accessory after the fact may be charged as here with a 
snbBtantive felony, whether the principal felon shall or shall 
not have been previously convicted, or shall, or shall not be 
amenable to justice, or may be charged together with the prin- 
cipal felon, 24 & 25 Vict. c. 94, s. 3. 



Aggravated assault {see p. 174). 

{Heading as ante, p, 354.) 
For that he, the said , ordinary seaman be- 

longing to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did, on the 
day of , 18 , on board the said ship, 

make an assault on and upon one J. S., and did then 
unlawfully and maliciously inflict grievous bodily harm 
on [or cut, stab, or wound] the said J. S., against the 
form of the statutes in such case made and proTided. 
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Assault with intent to prevent apprehension, (Seep. 175.) 

{Commencement as in the last charge,) 

■make an assault on and upon one J. S., with 



intent in so doing to resist and prevent the lawfnl 
apprehension of him the said {the person so assault- 

ing, or of any other person) for a certain o£fence, for 
which he the said was then liable to be appre- 

hended by the said J. S., that is to say, for {state the 
offence generally) against the form of the statutes in such 
case made and proyided. 



Assault unth intent to do grievous bodily harm, Sfc. 

(See p. 172.) 

{Heading as ante, p, 354.) 
For that he, the said , ordinary seaman, belong- 

ing to n. M.'s ship , then being a person subject 

to the ]N^aval Discipline Act, 1861, did, on the day 

of , A.D. 18 , on board the said ship, feloniously, 

unlawfully and maliciously stab {or wound, or shoot 
at, or attempt to discharge any kind of loaded arms 
at,) cue J. S., with intent in so doing, him the said 
J. S. thereby then to maim, against the form of the 
statutes in such case made and proyided. 

Second Charge, 8fc, {as in the last charge), 

with inteut in so doing him the said J. S. 

thereby then to disfigure, against the form, &c. 

Third Charge, Sire {as in the last charge), 

with intent in so doing, to him the said J. S. 

thereby then to do some grievous bodily harm, against 
the form, &c. 

In practice, the first charge would be generally for stabbing 
with intent to murder, and the intent would be yaried in the 
other charges according to the words of the statute, in order to 
meet the &ct8 of the case, as expected to be found. 
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Burglary, (See p. 180.) 

{Heading as ante, p, 3o4.) 

For that he, the said , , ordinary seaman, belong- 
ing to H, M.'s ship , then being a person subject 
to the Naval Discipline Act, 1861, did, on the 
day of , A.D. 18 , about the hour of eleven of the 
clock * in the night * of the same day, feloniously and 
burglariously break and enter the dwelling-house of A. 
B., storekeeper, situate in the island of Ascension,* with 
intent' to steal the goods of C. D, {or to commit any 
other felony) therein, and did then in the said dwelling- 
house feloniously and burglariously steal* one silver 
table-spoon, and six silver tea-spoons, of the goods of 
C. D. therein being found, against the form of the 
statutes in such case made and provided. 



Conspiracy i (See p. 192.) 

{Heading as ante, p. 354.) 

For that they, A. B. and C. D., then being ordinary 
seamen belonging to H. M.'s ship , and persons 

subject to the Naval Discipline Act, 1861, did, on the 
day of , A.D. 18 , on board the said ship, 

unlawfully, wickedly and fraudulently conspire amongst 
themselves, and agree together falsely to charge and 
accuse one E. F. of having attempted to commit the 
crime of sodomy ; and did afterwards, on the day and 

^ Night is essential to the oflfence of burglary, and commences 
at nine of the clock in the evening of each day, concluding at six 
in the morning of the next succeeding day. 

2 Place is essential for the purpose of showing that the court 
has jurisdiction (see p. 86), as well as for the purpose of local 
description ; any immaterial variance between the statement 
and proof on this head may be amended (see p. 213.) 

3 If the intent he at all doubtful, it may be laid in different 
ways in separate charges 

* Actual theft is the best evidence of the intent, though not 
necessary to be proved if any other fact be given in evidence 
from which an intent to commit a felony may be presumed. 
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year aforesaid, in pursuance of the said conspiracy 
and agreement, falsely and maliciously declare to M. N., 
Esq,, captain of the said ship, that the said E. F. had 
attempted to commit the detestable crime of sodomy 
with one G. H., with intent to subject the said E. F. to 
disgraceful punishment for the said offence so falsely 
charged against him, the said E. F., against the form 
of the statute in such case made and provided. 



Counterfeiting gold and silver Coin of the Realm, 

(See p. 187.) 

{Heading as ante^ p, 354.) 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 

day of , A.D. 18 , at^ 

falsely and feloniously make and counterfeit 
pieces of false and counterfeit coin, each piece thereof 
resembling, and apparently intended to resemble, and 
pass for, a piece of the Q,ueen's current silver (gold or 
silver) coin, called a shilling, against the form of the 
statutes in such case made and provided. 



Uttering counterfeit Coin, (See p. 187.) 

( Commencement as in the last Form,) 

unlawfully and deceitfully utter {tender, 
utter, or put off) one piece of false and counterfeit coin 
resembling {resembling, or apparently intended to re- 
semble, or pass for,) a piece of the Queen's current 
silver coin, called a shilling, to one J. S., he, the said 
, at the time that he fio uttered the said 
piece of false and counterfeit coin, well knowing the 
same to be false and counterfeit, against the form of the 
statutes in such case made and provided. 



^ Some place within the jurisdiction of a court-martial (see 
pp. 85, 6). 

B 2 
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Embezzlement, (See p. 182.) 

{Heading as ante, p, 354.) 
For that he, the said , ordinary seaman, 

belonging to H. M/s ship , then being a person 

subject to the Naval Discipline Act, 1861, and employed 
as servant {clerk or servant y or any person employed for 
the purpose or in the capacity of a clerk or servant) , 
to Lieutenant A. B. on board the said ship, did on the 
day of A.D. 18 , by virtue of his 

said employment then, and whilst he was so employed 
as aforesaid, receive and take into his possession certain 
money {chattel, money, or valuable security) to a large 
amount, that is to say, to the amount of five pounds, 
for and in the name, and on account of the said Lieu- 
tenant A. B. his master, {or employer,) and the said 
money then fraudulently and feloniously did embezzle, 
against the form of the statutes in such case made and 
provided. 

False Pretences, (See p. 183.) 
{Heading as ante, p. 354.) 

For that he, the said A. B., ordinary seaman, belong- 
ing to H. M.*s ship , then being a person subject 
to the Naval Discipline Act, 1861, did on the 
day of , A.D. 18 , at the Royal Dockyard, 
Malta, unlawfully and knowingly falsely pretend to one 
CD., {that the said A, B, was then the servant of Lieu- 
tenant E, E. of the said ship {the said Lieutenant E. F, 
being well known to the said C J)., and a customer of 
the said C, D. in the way of his business) aiid that the 
said A, B, was then sent by the said Lieutenant E. F, 
to the said C, D. for two pounds of Laiakia tobacco) by 
means of which said false pretences the said A. B. did 
then unlawfully obtain from the said C. D. two pounds 
of Latakia tobacco, of the goods {any chattel, money, or 
valuable security y) of the said C. D., with intent thereby 
then to defraud : whereas, in truth and in fact (the said 
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A,B. was not then the servant of the said Lieutenant E.F. , 
and whereas f in truth and in/act^ the said A, B. was not 
thenj or at any other time^ sent by the said Lieutenant 
JE, F, to the said C, D, for the said Latakia tobacco^ or 
any tobacco whatever), against the foriu of the statutes 
in such case made and provided. 



Forgery, (See p. 185.) 
{Heading as ante, p, 354.) 

For that he, the said , schoolmaster, belong- 

ing to H. M.'s ship , then being a person subject 

to the Naval Discipline Act, 1861, did on the 
day of , A.D. 18 , on board the said ship, 

feloniously forge a certain order for the payment of 
money {any note, bill, ^c, or any of the instruments 
enumerated pp, 185, 6), which said forged order is as fol- 
lows, that is to say : [here set out the instrument verba- 
tim,) with intent thereby then to defraud: against the 
form of the statutes in such case made and provided. 

[Commencement as in the last Form,) 

feloniously offer, utter, dispose of, and pnt 
off, a certain forged note of the Bank of England, for 
the payment of £5, with intent thereby then to defraud, 
(he the said , at the time he so offered, uttered, 

disposed of, and put off, the said forged note, then and 
there well knowing the same to be forged) : against the 
form of the statutes in such case made and provided. 



Gunpowder, burning by, (See p. 173.) 
[Heading as ante, p, 354.) 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 
day of , A.D. 18 , on board 

the said ship, feloniously, unlawfully, and maliciously, 
by the explosion of gunpowder [or other explosive sub' 
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stance) f bam one J. S., against the form of the statutes 
in such case made and proyided. {Add charges alleging 
the intent to he to ^*maim" to " disjfigure" to ^^disabhy* 
ctnd to **do grievous bodily harm,** according to the cir- 
cumstances.) 

Indecent Assault, (See pp. 156, 7.) 

(Heading as ante,, p. 354.) 
For that he, the said , ordinavy seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 
day of , A.D. 18 , on board 

the said ship, make an assault on one J. S., and did 
then perpetrate divers filthy, lewd, and nasty acts 
against the person of the said J. S., against the form of 
the statute in such case made and provided* 



Manslaughter* (Seep. 167.) 
(Heading as ante, p, 354.) 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 
day of A.i>. 18 , on board the said 
ship feloniously and unlawfully kill and slay^ one J. S. 
against the form of the statute in such case made and 
provided. 

Murder, (See p. 163.) 

(Commencement as in the last Form.) 

feloniously, wilfully, and of his malice afore- 
thought, kill and murder^ one J. S., against the form of 
the statute in such case made and provided. 



^ It is not necessary to set forth the manner in which, or 
the means by which the death of the deceased was caused ; 
these incidents of the offence must be proved in evidence. 
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Murder, poisoning with intent to commit, (See p. 171.) 
{^Heading as ante, p, 334.) 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 
day of A.D. 18 , feloniously and 

unlawfully administer to one J. S. {administer to, or 
cause to be taken by any person), a large quantity, that 
is to say, two drachms of a certain deadly poison called 
arsenic («wy poison or other destriictive thing), with 
mtent thereby, then feloniously, wilfully, and of his 
malice aforethought to kill and murder the said J. S., 
against the form of the statutes in such case made and 
provided. 

Murder, attempt to commit. (See p. 171.) 
{Commencement as in the last Form,) 

by drawing the trigger of a certain pistol 

then loaded with gunpowder and ball, feloniously and 

unlawfully attempt to discharge the said pistol at one 

J. S., with intent thereby, then feloniously, wilfully, 

and of his malice aforethought to kill and murder the 

said J. S., against the form of the statutes in such case 

made and provided. 

(Add charges for attempting to shoot, with intent to maim, 
or disfigure, or disable, or to do grievoiis bodily harm.) 



Perjury, (See p. 194.) 

Whereas heretofore, that is to say, at a court-martial 
held on the day of A. D. 18 , in the harbour 

of Malta, on board H. M.'s ship " Asia," before Eear- 
Admiral , President, Captains, A. B., C. D., E. F., 

G. H., members thereof then assembled, and duly sworn 
to try one J. S. upon a charge of assaulting one P. Q., 
with intent to do some grievous bodily harm to the said 
P. Q,., the said M. N. then an ordinary seaman belonging 
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to H. M.'s ship '^ AMca/' and a person subject to the 
Naval Discipline Act, 1861, appeared as a witness for 
and on behalf of the said J. S., and was then duly sworn 
before the said Kear- Admiral , and Captains 

A. £., C. D., E. F., and Gr, H., so being members of the 
said court-martial as aforesaid, that the evidence which 
he the said M. N. should give before the said court* 
should, whether it were favourable or unfavourable to 
the prisoner, be the truth, the whole truth, and nothing 
but the truth ; and upon the said trial it became and 
was a material question whether the said J. S. had an 
open knife in his hand when he assaulted the said 

P. a. 

Now it is charged that the said M. N. so being sworn as 
aforesaid, did on the day and year aforesaid, before the 
court-martial aforesaid wilfully and corruptly give false 
evidence upon his examination in chief by the said J. S., 
in swearing (amongst other things) in substance, and to 
the effect following, that is to say, that the said J. S. 
had not an open knife, or any knife in his hand when 
he assaulted the said P. Q,, as aforesaid. Whereas in 
truth and in fact, the said J. S. had an open knife in his 
hand when he so assaulted the said P. Q,. as aforesaid, 
against the form of the statute in such case made and 
provided. 

Personation of Seamen. (See p. 189.) 

{Heading as antCy p, 354.) 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did, on 
the day of , a.d. 18 , at Malta, feloniously, 
falsely, and deceitfully personate one J. S., a seaman 
{any commissiony warranty or petty officer ^ or seaman^ 
or commission y or non-commissioned officer of ma^ 
rineSy or marine y or the wifey widow y or relation, or 
executory administrator y or creditor of any such officer, 
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seaman, or marine, or any person entitled to any allow- 
ance from the Compassionate Fund of the Navy), in 
order to receive certain wages {any wages, pay, half- 
pay, prize-money, bounty-money, pension, or any part 
thereof, gratuity, or other allowance for money), then 
and there due and payable {or supposed to he due or 
payable), to the said J. S., with intent thereby then to 
defraud the said J. S, Q* any person whomsoever ^^), 
against the form of the statutes in such case made and 
provided. 

Bape. (See p. 170.) 

{Heading as ante, p, 354.) 
For that he, the said , ordinary seaman, 

belonging to H. M.*s ship , then being a person 

subject to the Naval Discipline Act, 1861, did, on the 

day of , A.D. 18 , in the island of Ascension, 
make an assault upon one A. B., and did then, against 
her will, violently and feloniously ravish, and carnally 
know her, the said A. B., against the form of the statutes 
in such case made and provided. 



deceiving Stolen Goods. (See p. 188.) 

{Heading as ante, p, 354. ) 

For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did, on the 
day of , A.D. 18 , on board the said ship, felo** 
niously receive one silver medal {any chattel, money, 
valuable security, or other property whatsoever) of the 
goods and chattels of one J. S., before then feloniously 
stolen, he, the said , then well knowing the 

said goods and chattels to have been feloniously stolen, 
against the form of the statutes in such case made and 
provided. 

Here the receiver is charged with a substantive felooy ; bat 
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if he be charged and tried together with the thief, the words 
*^ afterwards, that is to say,^* should be iDserted before the 
allegation of time, and "so asaforesaid,^* instead of *^ before 
then " feloniously stolen, in the charge against the receiver. 



:Rwt. (See p. 191.) 

(Heading as ante^p, 354.) 
For that they, the said A. B., C. D., E. F., and 
G. H., ordinary seamen, belonging to H. M.'s ship , 
then being persons subject to the Naval Discipline Act, 
1861, did, together with divers other evil disposed 
persons, to the court unknown, on the day 

of , A.D. 18 , being then armed with sticks and 

other weapons, unlawfully and violently assemble and 
gather together in the Royal Dockyard at Malta, and 
being so armed as aforesaid, did, then and there, unlaw- 
fully and riotously, make a great noise, riot, and dis- 
turbance for the space of an hour or more, then next fol- 
lowing, to the great disturbance and terror of all per- 
sons then passing and repassing through the said Dock- 
yard, against the form of the statute in such case made 
and provided. 

Robbery, (See p. 176.) 

{Heading as ante, p, 354.) 

For that he, the said , ordinary, seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did, on 
the day of , a.d. 18 , in the island of Ascen- 
sion, make an assault on one J. S., and did then put 
the said J. S. in bodily fear, and did then feloniously - 
and violently steal from the person, and against the will 
of the said J. S., one gold watch, and money to the 
amount of ten pounds, of the goods and chattels of the 
said J. S., against the form of the statute in such case 
made and provided. 
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Sodomy, (See p. 169.) 

[Heading as ante^ p, 354.) 
For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 
day of A. D. 18 , on board the said 

ship feloniously commit the abominable crime of sodomy 
with one J. S., against the form of the statute in such 
case made and provided. 

Theft. ^ (Seep. 176.) 

[Heading as ante^p, 354.) 
For that he, the said , ordinary seaman, 

belonging to H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 
day of A.D. 18 , on board the said 

ship feloniously steal, take, and carry away [two pairs 
of shoes f one shirty and one knife) ^ of the goods and 
chattels of one J. S., against the form of the statute in 
such case made and provided. 
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Threatening Letter, (See p. 190.) 

(Heading as ante^ p, 354.) 

For that he, the said , ordinary seaman, 

belonging to H. M.^s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on the 
day of A.D. 18 , knowingly and 

feloniously send [send or deliver) to one J. S. a certain 
letter [any letter or writing) directed to the said J. S. 
by the name and description of , 

demanding money [money chattel, or valuable security) 
horn the said J. S., with menaces, and without any 
reasonable or probable cause ; and which said letter is 
as follows, [here set out the letter verbatim), against the 
form of the statutes in such case made and provided. 
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10. FORM OP SENTENCE. 



At a court-martial assembled on board H. M.'s ship 
on the day of January, 18 , and 

continued by adjournment every day afterwards (Sunday 
excepted) to the day of January 18 . 

Present : 

G. H., Esq., Kear-Admiral of the Blue Squadron, 
President. 

Captains, 
A. B. C. D. 

Lieutenants, 
E. S. T. U. 

The court, pursuant to an order from Sir , 

Knight Commander of the Most Honourable Order of 
the Bath, Vice- Admiral of the B^d Squadron, and Naval 
Commander-in-chief in the Mediterranean, dated the 
day of A. D. 18 , directed to , 

Esquire, Kear-Admiral of the Blue Squadron, , 

haying been duly sworn according to Act of Parliament, 
proceeded to the trial of Lieutenant £. F., of H. M.'s ship 
, on the following charges exhibited against 
him by C. D., Esquire, Captain of tiie said ship, viz. 

First Charge, 

**FoT that he, the said E. F., Second lieutenant 
of H. M.'s ship , then being a person 

subject to the Naval Discipline Act, 1861, did on 
the day of , A. d. 18 , on 

board the said ship, behave with contempt, and use 
insulting language to me (Captain C. D.) his superior 
officer, in that he stated on the quarter-deck of the said 
ship, that I encouraged insubordination amongst the 
crew by not punishing them sufficiently, or words to 
that effect." 



FORMS. 373 

Second Charge, 

** For that he, the said Lieutenant E. F., then being 
a person subject to the Naval Discipline Act, 1861, did 
on the day of , a.d. 18 , onboard 

H. M.'s ship , wilfully disobey the lawful com- 

mand of me (Captain C. D.) his superior officer, in that 
he, the said E. F., refused to leave the quarter-deck, 
when ordered by me to do so." 

And having deliberately weighed and considered the 
evidence in support of the charges, as well as the 
evidence and observations preferred by the prisoner in 
his defence, the court is of opinion that the first charge 
is proved against the said Lieutenant E. F., and that 
the second charge is not proved.^ 

And the court doth therefore adjudge the said Lieu- 
tenant E. F. to be dismissed from Her Majesty's ship 
, for the offence specified in the first 
charge.' 

And the said Lieutenant E. F. is hereby respectively 
adjudged to be dismissed from Her Majesty's ship 
, and acquitted accordingly. 
And, it appearing to the court that , of 

Her Majesty's ship , who was produced as 

a witness, did, in the course of his examination, preva- 
ricate in his evidence,^ the court doth hereby adjudge 
him, the said , to be imprisoned in the 

common gaol of for the space of two months, 

and during the whole of that term to be kept to hard 
labour. 

(Signatures of the members.) 

\_The senior member signs Jtrst, and so on in order down 

to the junior member,'] 

J. £k., 

Judge-Advocate. 

1 Seep. 126, 242. ' Seep. 239. 
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Sentence of Death. 
The court dotb, therefore, adjudge the said 

to be hanged by the neck at the yard-arm of such one 
of Her Majesty's ships or vessels, and at such time, as 
the Commander-in-chief shall direct. 



11. WARRANT TO THE CAPTAIN OP THE SHIP TO 
WHICH THE PRISONER BELONGS FOR CARRYING 
THE SENTENCE OP DEATH INTO EXECUTION. 



, L. S. By &c. 

Whereas, at a court-martial held on board Her 
Majesty's ship , at , on the 

instant, being President thereof, a sentence 

was passed to the effect following, viz. : — 

" The Court, in pursaanoe of an order from," &c. 

{Here insert the sentence,) 

And whereas, upon receiving the said sentence, and 
the minutes of the court-martial, I have thought fit to 
approve the same : by virtue of the power and autho- 
rity in me vested,* you are hereby required and directed 
to see the said sentence carried into execution on 
next, the instant, or the first 

favourable day afterwards (Sunday excepted), between 
the hours of 8 and 11 o'clock in the forenoon, by 
causing the said to be hanged by the neck at the 

fore-yard-arm of Her Majesty's ship , under 

your command, until he is dead : and for so doing, this 
shall be your warrant. 

* P'^e p. 244. 



rouMS. 

Given under my hand and Seal, on board Her 
Majesty ^s ship , at » 

the day of , a.d. 18 

(Signature of the Commander-in-chief.) 
To , Esq., 

Captain of Her Majesty's ship 

By command of the Commander-in-chief, 
C. D., Secretary. 
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12. WARRANT FOR ARREST. 

To , and all others whom he 

may call upon to assist him in the execution of 
this Warrant. 

I , being the officer in command of Her 

Majesty's ship , do hereby authorise you, 

and all others aforesaid, to arrest 

belonging to such ship, for {here state the offence) 
being an oflTence against "The Naval Discipline Act, 
1861," and you are to bring the said 

before me, to answer for the said offence, and to be 
further dealt with according to law. 

Given under my hand this day of , 

in the year of our Lord, 186 . 



13. WARRANT FOR IMPRISONMENT UNDER THE 
"NAVAL DISCIPLINE ACT, 1861." 

To the Governor or Keeper of ^ 
Gaol ati 

Whereas, on the ■- day of ,186 ,' 

at present belonging to Her Majesty's ship * , 

was brought before me, charged with having, on the * 
day of , 186 ,« 

the same being an offence against the " Naval Discipline 
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Act, 1861 " ; and I, the officer in oommand of tbe ship 
afoieBaid, having, after due and proper inquiry aocording 

to the <!UBtom and regulations of the navy, convlnoed 
myHcirthaC the oharge above specified is proved against 
the aaid ' , do hereby, by virtue of 

tho uutliority vested iu me by the " Naval Discipline 
Act, 1861," sentenoe the said' to be 

impriauned in ' gaol at ' , for '" 

davs frDni the dat« hereof inolusive " 



And I do hereby further charge and command you 
the governor or keeper of the gaol aforeaaid to receive 
and keep in your custody the said" , to 

be imprisoned and dealt with in accordance with this 
wairaot. 

Givt^a under my hand and seal on board Her MajeBty's 

ship " , at " , the " day of " 

, One thousand eight hundred and sixty " 

(Signature and rank of the officer ordering the 
imprisonment.) 



Date 186 . 

Approved by me the Commander-in-chief or senior 
officer present (ai the com may be), of Her Majesty's 
ships at 

(Signature and rank.) 
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Instructions. 

^ Here describe the prison to which the prisoner is 
committed. 

' Here insert the date of the inquiry. 

' Here insert the name and rating of the prisoner. 

* Here insert the name of the ship in which he is borne. 

^ Here insert the date when he committed the offence or 
offences specified. 

^ Here specify the offence or offences on which the prisoner is 
committed. 

^ Here insert the name of the prisoner. 

^ Here insert the name of the prisoner. 

' Here describe the prison to which the prisoner is 
committed. 

^^ Here insert, in words, the number of days. 

'* If sentenced to hard labour, the hard labour to be for all 
or any part of the term of imprisonment. If the imprisonment 
be with solitary confinement, the solitary confinement must not 
be for more than seven days at a time, with intervals of not 
less than seven days between each period of solitary confine- 
ment. 

When a prisoner is sentenced to hard labour, or to solitary 
confinement, the dates (inclusive) between which he is to be 
kept to hard labour, or in solitary confinement, as the case may 
be, must be specifically set forth in the space marked No . 1 1 
in the warrant. 

^' Here inseiii the name of the prisoner. 

^^ Here insert the name of the ship. 

^'* Here insert the place where the ship is. 

^' Here insert the date in words. 
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Absence without leave, penalty for, 135, 267 

form of charge for, 356 
Accessory, htfort the fact, who is to be so considered, 159 (See Mv/rder.) 
punishable as principal, 159 
after the fact, who is to be so considered^ 160 
by receiving, comforting, &c., the felon, 160 
punishment of, 160 

form of charge for the offence of being, 360 
Accomplice, presumption against testimony of, 228 

confirmation of, not strictly necessary, 229 
in practice required, 229 
Acquittal previous. {See Plea.) 

Act to the prejudice of good order and naval discipline, penalty for, 
149, 270 
form of charge for, 354 
Action at law. {See Courts of Law.) 
Admiral, Lord High, origin of the title, 3 

functions of in England and France, 4 
The Marquis of Buckingham appointed, with the assistance of 

a council, 15 
office of, first put into commission, a.d. 1632, 17 
The Duke of York appointed, a.d. 1660, 27 
Prince George of Denmark appointed, a.d. 1707, 29 
The Duke of Clarence appointed, a.d. 1827, 29 
Admiralty, Board of, its constitution and composition, 28, 29, 30 
definition of, in Naval Discipline Act, 292 
has no power to add any punishment to sentence of court- 
martial, 147 
Court of, its origin, 6 

its jurisdiction, 30, 86, 87 
Affirmation when substituted for oath, 222 n. 

form of, 223 n. 
Allegiance, penalty for civilians endeavouring to seduce from, 124, 264 
form of charge, 355 
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Amendment, powers of, when to be exercised by courts-martial, 213 j 

Anson, Lord, his administration of the navy, 36 j 

Arrest, commanding officers have authority to place offenders under, i 

49 ' 

course to be followed when an officer is placed under, 49, 306 

degree of restraint to be placed on offender under, 50 = 

persons released from, may be subsequently tried by court- J 

martial, 50 
illegal, action for, 61, 100, 106 ] 

privileges of Parliament no protection from, 61 j 

offender belonging to one of H. M.'s ships may be arrested by 

wari-ant of, 62, 273 
warrant of, must be wgned by the commander of the ship, 
62, 273 
necoBsary allegations in, 52 
form ofi 376 

may be delivered to any person for execution, 52 
force, when necessary for, m»y be used towards parties subj ect 

to Naval Discipline Act, 62, 169, 273 
duty of provost-marshal in keeping offenders under, 63 
of persons belonging to the Navy by the civil power, 314, 315 
Articles of war, origin of, 28, 31, 32, 33 {See Charges, Courts MarticU, 

Judge Advocate, Jurisdiction of Courts Martial.) 
severity of, 39 

mitigation of the 12th Article of 22 G. 2, c. 33, 41 
general modification of penalties under, 43 
offences and punishments under, 114 — 163, 261—272 
to be hung up in every ship, and read once a quarter, 
322 
Artillery, introduction of, 7 

change in tactics occasioned by, 16 
Assault, definition of, 157 n, 

every attempt to commit a felony against the person of another 

without his consent involves an assault, 157 n, 
indecent, 170, 271 

form of charge for, 366 
with intent to do grievous bodily harm by shooting, wound- 
ing, &c., 172 
form of charge for, 361 
aggravated, whether with, or without weapon — punishment, 
174 
form of charge for, 360 
with intent to commit a felony, 175 
on peace officers, revenue officers, &c., 175 

punishment, 176 
on persons protecting wreck — punishment, 175 
Attempts to commit crimes, 157 

to commit murder. (See Murder.) 
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Bailee. (See Theft,) 

Blake, Admiral, character of, 26 

Buccaneers, exploits of, 10 

Burglary, definition of the crime, punishment, 180, 181 

what constitutes a breaking, either actual, or constructive 

in, 181 
form of charge for, 362 
Burning any magazine, vessel, &c., not belonging to an enemy — punish- 
ment, 144, 269 
proof required, 144 
form of charge for, 364 
Byng, Admiral, trial and executioti of, 39, 40, 115 



Capability of committing crimes, general rule, 160 
insane persons, 160, 161, 162 

persons subject to the power of others not responsible, 163 
Captain, the duties of, 304, 306 ■ 

Charge, must be in writing, 54, 296. (See Forms of, wnder ike titles of 
tike Offences charged.) 
must contain the substance of the offence, 54, 296 
to whom addressed, on Home stations, 54 

on Foreign, 55 
by whom considered in the first instance, 65 j 
copy of, to be delivered to the person accused, 298 
must be confined to the transaction in issue, 55 
must show that the offender is subject to the jurisdiction of the 

Court, 212 
time and place need not be proved in, as laid, except when of 

the essence of the offence, 212, 355, n. 
immaterial allegations in, need not be proved, 215 
what precision of allegation in, necessary, 213 
amendment of variances in, 213 
when not material to the merits of the case, 214 
proof of part of the allegations in, generally sufficient, 214 
burden of proof on the party asserthig the affirmative, 215 
when negative averments must be proved, 215 
Chattel, definition of, 179 n. 
Cheating. {See False Pretences.) 

at play with cards, betting, &c., 1 84 
Cinque ports, services and privileges of, 2 
Civilians. {See Jurisdiction, witnesses.) 
Coast-guard. {See Jurisdiction.) 
Coin, counterfeit, making, punishment, 187 

uttering, punishment, 187, 188 
forms of charges for, 363 
having in possession, punishment, 188 
evidence of guilty knowledge, 188 
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Gommander-in-cbiefy on foreign stations, duties and powers of, 244, 

245 
Commerce, growth of, in fifteenth and sixteenth centuries, 7 
Commonwealth, Instructions of the admirals and generals of the fleet 

of, with respect to naval discipline, 257 — 260 
Complaints of unwholesomeness of victuals, or upon any other just 
ground, 148, 269, 308 
to be made to superior officer, 148, 306 
penalty for stirring up disturbance in making, 148, 269 
regulation for investigation of, 826 
Confession must be free and voluntary, 209 

excluded, if extracted by threats, promises or inducements, 

209 
must be of a temporal nature, not referable to future state 

merely, 210 
must be held out by some person in authority, 210 
instances of persons in authority, 210 
evidence of facts discovered in consequence of confessions 

unduly obtained, admissible, 210 
the whole of a confession to be given in evidence, 211 
evidence against the person confessing only, 211 
Conspiracy, different descriptions of, 192 

must be by two persons at least, 194 

statements necessary in a charge of, 193 

general proofs, 193 

acts of co-conspirators in furtherance of common design, 

evidence against all, 193 
punishment, 194 
form of charge for, 362 
Conviction, previous. (See Plea.) 

copy of, to be kept and read on the station, 322 
Convoy, penalty for not taking care of ships under, 138, 268 

ma«»ter8 of ships under, to obey convoying officer, 139, 268 
civil remedy against masters of vessels for disobedience, 139 
Court of Inquiry, held by commission from the admiralty, 45 

objects of, to investigate charges in the first instance, 

45 
report of, when followed, and when not by a court- 
martial, 45 
on the conduct of the Earl of Torrington, 46 
on the conduct of Sir John Mordaunt, 46 
on the conduct of Colonel Home, 47 
form of proceedings before, 47 
evidence before, not taken in oath, 48 
members of, ought not to sit on court-martial, 48 
Courts of Law, concurrent jurisdiction of, with courts-martial, 87, 88 
intervention of, by writ of prohibition, 93 
to prohibit proceedings out of the jurisdiction of 
courts- martial, 95 
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Courts of Law, will grant writ of habeas corpus to discharge prisoners 

illegally detained, 95, 97 
but not on the ground of informality in the return, 96 
actions in, against members of courts-martial, 98 
for illegal sentence, 99 
for illegal arrest, 100 
for excess of punishment, 100 
no action will lie for an erroneous judgment, 101 
nor for censure appended to sentence, 101 
actions in, against officers, 103 
for excess of punishment, 104 
for illegal exercise of authority, 105 
for illegal arrest, 106 
for abuse of authority, 107 
for excess of authority, 108 

no action will lie for acts done in the heat of battle. 108 
nor for malicious prosecution before a court-martial, if 

probable cause for the charge, 108, 109 
nor for memorial for redress of grievances, 110 
actions in, by officers, reprobated by judges, 112 
Courts-Martial, earliest examples of, 28 

ship court-martial, 24, 25 
' constitution of, requires extension, 26 
on Lord Torrington, 35 
on Admirals Matthews and Lestock, 36 
on Admiral Byng, 39, 40 
peers and members of the House of Commons triable 

by. 51 
The Queen's Regulations on, 296—303 
cannot be demanded by any person as of right, 54 
discretionary power of granting, vested in the authority 

empowered to order, 54, 60, 296 
constitution of, 56, 57, 68, 59, 63, 64, 277—280 
if not legally constituted, sentence invalid, 67 n. 
to consist of not less than five, or more than nine 

officers, 56, 277 
qualifications of officers to sit as members of, 66, 64, 278 
disqualifications, 56, 57, 59, 63, 66, 67, 278 
not to be held unless three of H. M.'s ships aire together 

at the time of holding, 56, 62, 278 
authorities empowered to order, 57, 58, 60, 278, 279 
form of order for, and nomination of president of, 344 
selection of the president, 56, 57, 69, 60, 64, 280 
duties of the president, 59, 61, 65, 68, 70, 298, 301 
attendance of members, 60, 297 
members of, to be junior to the president, 60, 61, 65, 

280 
all officers junior to the president present at the 
place of holding, to be summoned, 59, 63, 69, 280 
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Courts-Martial, general notice of, to be given, 297 

non-attendance of officers summoned to be accounted 

for, 65 
a day's previous notice to be given for the attendance 

of lieutenants, 61, 65, 297 
members of, not to exceed five, when any commander 

or lieutenant sits, 280 
members of, to s^t according to seniority, 61, 64, 65, 

69, 297 
objections to members by reason of interest, 66, 298 
by reason of presumed partiality, 66, 67 
to be held on board a Queen's ship, 69 
to be open to the public, 69, 298 
to sit from day to day, Sundays excepted, 69, 280 
no member to be absent without just cause, 69, 280? 
proceedings of, 69—79, 280—284, 298—301 
minutes of, to be taken by judge-advocate, 74, 299 

to be transmitted to the Admiralty, 79, 

283, 301 
form of, 349 
power of, to imprison for contempt, 76 
order of voting by members of, 299 
finding of, to be determined by majority, except for 

judgment of death, 299 
sentence of, 78, 301. (See Sentence.) 
exceeding their jurisdiction, subject to control of 

courts of law, 92 
members of, when subject to actions at law, 98 — 102 
Cruelty. {See Officer.) 



Death, judgment of, not to be passed, except with concurrence of a 
specified number of members of the Court, 244, 274 
not to be inflicted, until sentence has been confirmed by 
Admiralty, or commander-in-chief on foreign stations, 244, 
274 
can only be remitted by Her Majesty, 244, 274 
form of sentence of death, 374 
form of warrant for carrying sentence of death into execution, 

374 
general notice of execution to be given to all ships present, 302 
Deserters, penalty for entertaining, 129, 266 
apprehension of. 130, 313, 314 

penalty on gaolers for neglect of duty with respect to. 
134 * 

Desertion, penalty for, 127, 265 

inducing any person to desert, penalty for, 128, 133, 266 
a capital crime in all military nations, 1 28 
absence of intention to return, test of, 129 
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Desertion, fraudulent confession of, 132 

form of charges for, 366 
Discipline^ ordinary regulations of in eajly times, 7 

regulations of, for the Cadiz fleet, a. d. 1596, 12, 13 
for Lord Lindsay's fleet, a. d. 1635, 18, 19 
regulations of for the fleet of the Commonwealth, 22 
the Queen's Regulations, 803 — 843 
Dismissal, with disgrace from H. M.'s service, 246, 276 
Disobedience. (See Superior Officer,) 
Disturbance. (See Complaint.) 

Dockyards, Royal, established by Hen. VIIL, 10. {See Jurisdiction.) 
Drunkenness, penalty for, 136, 267 

no excuse for crime, 174 

to be considered in all questions of intention, 174 

to be checked by every means in the power of the 

captain, 322 
form of charge for, 357 
Duel deliberate, is murder, 164 
Duty, neglect of, punishment for, 120, 263 

form of charge for, 357 
Dying Declarations, evidence of, in cases of homicide, 206 

principle on which they are admitted, 206 

must be made under the impression of impending 

death, 207 
only admissible where death of declarant subject 

of charge, 207 
and cause of death subject of declaration, 207 
interval of time between declaration and death of 

no importance, 207 
admissible in favour of prisoner, 208 
prisoner may show in his defence the state of mind 
or character of the deceased, 208 



Embezzlement of public stores, penalty for, 143, 269 

by persons not subject to Naval Discipline Act, 143 
by clerks or servants, 182 
general proof of, 183 
form of charge ifor, 364 
Enemy, penalty for not pursuing, 116, 262 

discouragement of service, desertion of post, &o., misconduct, 

in presence of, 117, 263 
punishment, 117, 118, 262 
forms of charges for, 358 

traitorous correspondence with, punishment for, 119, 263 
improper communication with, punishment for, 119, 263 
armed rebels, mutineers, and pirates, to be deemed enemies, 
273 
Evidence, general principles of the law of, 196 (See Wiitings. 

s 



386 INDEX. 

Evidence, means of inquiry usually the same on judicial as on extra- 
judicial occaBions, 196 

definition of direct and indirect evidence, 197 

general rules governing the production of, 197, 198 

the obligation of an oath and test of cross-examiuation, 1 98 

the best possible evidence must be produced, 199 

definition of primary and secondary evidence, 199 

presumptive, or circumstantial evidence^ 200 

different circumstances of transaction must all concur to fix 
presumption of guilt, 200 

instances of presumptions, 201 — 208 

of theft, where property stolen is shortly afterwards found in 
possession of prisoner, 201 

presumptions arising from conduct, 202 

presumptions of law, 202 

of innocence, 202 

of legality in the actions of persons in authority, 202 

of malice, 203 

of the probable consequence of an injurious act, 203 

with respect to age in the acts of children, 203 

of hearsay evidence, 204 — 209 

grounds for its exclusion, 204 

exemptions to the general rule of exclusion, 204 

hearsay part of the |;ransaction, 205 

declarations accompanying acts, as showing the character and 
object of such acts, 205 

expressions of bodily or mental feelings, 205 

complaints of injury immediately after, 206 

testimony of deceased witness at former trial, 206 

dying declarations {See Dying Declarations.) 

hearsay of public rights, 208 

declarations of deceased persons against their own interest, 208 

of deceased persons in the ordinary course of business, 208 

confessions {See Confessions.) 

allegations to be proved {See Charge.) 

evidence to he confined to points in issue, 215 

must be strictly relevant to the offence charged, 216 

where several offences form part of the same transaction, 216 

acts of others engaged in same design, 217 

when other offences and declarations of prisoner admissible, 218 

evidence of general character, 219, 220 



False musters, penalty for making or signing, 145, 269 
guilty knowledge to be proved, 146 
case of Captain Coffin, 146 
False pretences, obtaining money or goods by — punishment, 183 

what fraudulent representations amount to, 184 
form of charge for, 364 
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Felony, definition of, 158 

occasions a forfeiture of goods and chattels on conviction, 158 
Forgery, definition of the crime, 185 

forging or uttering bank-note?, &c. — punishment, 186, 186 

forging or uttering orders, receipts, &c., for mouey or goods — 
punishment, 186 

having forged notes, &c., in possession — punishment, IS6 

forms of charges for, 865 
Freight, penalty for taking, 140, 268 

specified articles, bullion, &c., excepted, 140, 268 
Freight-money, origin of, 140 

distribution of, 141, 142 



Guilty (See Plea). 

Guilty knowledge, proof of, in receiving stolen goods, 189 

in uttering forged notes, 218 
in uttering counterfeit money, 188, 218 

Gunpowder, malicious injuries by, 172, 173 

form of charge for burning by, 365 

Habeas Corpus, writ of (See Courts of Law.) 
Homicide, when excusable, 168 
when j ustifiable, 168 
Hospital, misconducfc in, penalty for, 147, 269 
Housebreaking, definition of the crime, punishment, 182 



Imprisonment, regulations with respect to punishment of, 247, 275 

{See Piisoner) 
to commence from date of sentence, 302 
limitation of term of, to two years, 248 
of offender already under sentence, 249, 286 
time of detention in naval custody to be reckoned in 

term of, 288 
form of warrant for, 375 
Insane persons, not accountable for the commission of crime, 160 

fact of insanity to be found specially by Court, 161, 

283 
custody of, 161, 283 

question of insanity how to be determined, 161 
knowledge of distinction between right and wrong, 

161 
partial delusions, 162 

responsibility of persons labouring under partial de- 
lusions, 162 
opinion of medical men with respect to, how to be 
taken, 162 
Insubordination, 126, 265 
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Intent with which offence committed, to be found by court-marfcial, 
167, 272 
must be implied from overt acts, 129, 174 
instances of, 217> 218 



Judge Advocate : 

officiating judge-advocate appointed by president, 68 

form of warrant for appointment of, 346 

required to summon members of court-martial, 69 

to serve the accused with a copy of the cbai^es, 69 

to summon witnesses on both sides, 69, 282 

to administer the prescribed oaths at the trial, 70, 72, 281 , 

299 
to conduct proceedings in absence of prosecutor, 72, 298 
to take minutes, 74, 299 
to advise the Court, 74, 75, 299 
to assist the accused in his defence, 76 
to draw up questions for the decii^ion of the Court, 77, 301 
to collect the votes of the members, 78 
to draw up the sentence, 77, 301 
remuneration of, 302 
Jurisdiction of Courts-martial — 

derived from Naval Discipline Act, 80 

want of, readers all proceedings void, 80 n 

persmis svhject to, 80, 292, 293 

persons borne on the books of a ship in commission, 80 

coast-guard, 80 n 

marines afloat, 80 n 

all passengers on board a Queen's ship, 81 

crews of ships lost, &c., 81 

spies, 81 

civilians exciting sedition on board a Queen's ship, 81 

actual employment aboard ship not necessary, 82 

places ioithin, 85, 272 

harbours, lakes, rivers, &c., either in or out of the United 

Kingdom, 86, 87 
places within Admiralty jurisdiction, 86 
places on shore out of the United Elingdom, 86 
Boyal dockyards, arsenals, barracks, &c., either in or out of 

the United Kingdom, 86 
places on shore in any country for offences under Articles of 

War, 86 
never supersedes or affects authority of ordinary courts, 88 
cases of concurrent jurisdiction, 88 
limits of cbs to tifne, 89 
tiial must take place within three years from commission of 

offence, 89 
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Jurisdiction of Courts-martial {ccyiUintbed) — 

or in case of absence, within one year after return to United 

Kingdom^ 89 
liability of offender not afifected by change of profession, 90 



Law, questions of, when to be reserved for decision of Admiralty, 76 



Malice, definition of, 162 
Manslaughter, definition of, 167 

cases of provocation, 167 
punishment for, 168, 271 
form of charge for, 366 
Marines, Royal, first raised, 38 (See Jurisdiction.) 
Mai'tial Law, defined and distinguished from Military Law, 34 
when applicable, 90 
proclaimed at Balaclava, 91 
Misconduct in action (See Enemy.) 
Misdemeanor, definition of, 158 

abettors in, punishable as principals, 160 
Motive of accused officer, how to be inferred and determined, 1 1 6 
Murder, prisoner on charge of, may be found guilty of manslaughter, 
or common assault, 157, 272 
definition of the crithe, 163 
malice may be either expressed or implied, 1 64 
provocation no defence for, if there is cooling time, 164, 165 
intent to kill inferred from deliberate use of deadly weapon, 

203 
general proof of intention, 218 
killing a person labouring under disease, 165 
in the prosecution of criminal, unlawful, or wanton acts, 1C5 
deliberate duel, 165 
evidence for defence in, 219 
ctccetsories bcfwe the fact in, 166 
where the crime is the direct effect of the command or 

counsel of, 166 
punishment of, 166 

accessories after the fact^ punishment of, 167 
proof of fact, or body found, 204 
time of death, 167 
punishment for, 167, 271 
form of charge for, 366 

attempts to commit, by poison, stabbing, shooting, &c., 171 
punishment, 171 
forms of charges for, 867 
Musters {Set False Musters,) 
Mutinous Assembly, penalty for making, 124, 265 

form of charge fur endeavouring to make, 359 

s 2 



1 



390 IKDEX. 

Mutinous Practice, &c., penalty for concealiDg, 125, 265 
Mutiny, accoripanied by violence, punishment for, 120, 264 

not accompanied by violence, punishment for, 121, 264r 

forms of charges for, 358, 359 

must be more than one person engaged to constitute a state of 

mutiny under Naval Discipline Act, 121 
definition of, 122 

proof required in support of charge of, 122 
inciting to, punishment for, 123, 264 
Naval Code, consolidated a.d. 1749, 38 

jurisdiction of, 42 
Naval Discipline Act, (See Appendix, 261 — 295) 

general notice of, 48 
not to supersede authority of ordinary courts, 

295 
persons subject to, 292, 293 (See Jvaisdietion.) 
Naval Offences, definition of, 114 

not specified in Naval Discipline Act, penalty for^ 1 49, 

270 
description of, punishable under (s. 34), 149 
Naval Ordonnances of Rich. I., 5 

Naval and military comparative rank, settled a.d. 1748, 37 
Naval Uniform, established a.d. 1747, 37 
Navy, Boyal, origin of, 1 

force of, A.D. 1603, 14 
dependent upon the supplies voted by Parliament, 21 
ordinance for the government of by the Long Parliament, a.d. 
1645, 21 
Newspaper, no person belonging to the fleet to write or publish any 
matter in, relating to the public service, 308 



Oath, obligation of, best, test of truth, 198 {See Judge-AdvoccUe.) 
method of administering, 222 
to Mahomedans, Jews, &c., 222 
form of, 222, 299 

when affirmation may be substituted for, 222 n. 
Offences (See Jwisdiction of Courts-martial, Naval Offences.) 
punishable by ordinary law, 155, 156, 271 
when punishable, 272 

prisoner may be found guilty of lesser on charge of great-er, 
167, 272 
Officers, actions by and against (See Courts of Law.) 
general duties of, 306, 307 
mess regulations of, 310 — 313 
misconduct of in presence of the enemy, 114, 115, 262 
proof of motive required in support of charge, 116 
punishments for, 115, 117, 262 
penalty on, for cruelty or oppression, 136, 267 
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Officers, penalty on, for scandalous or fraudulent conduct, 1 36 
cruelty of, when amounting to a crime, 137 
striking (See Supeinot' Ojfficer.) 
commanding officer of a ship (See Punishment.) 

Passengers, offences by, how to be treated, 82, 83, 342, 843 
Penal servitude, sentence of, how to be carried out, 284 

disposal of offender under, 286 
Perjury, persons wilfully and corruptly giving false evidence before 
courts-murtial liable to penalties of, 194, 283 
the matter sworn must be material to question before the , 

Court, 194 
if in writing, must be produced in evidence, 194 
two witnesses necessary, 194 

if perjury proved directly by one, strong circumstantial evi- 
dence by another witness sufficient, 195 
punishment, 195 
form of charge for, 867 
Personation, false, of seamen in order to receive pay, prize money, &o. 
— punishment, 189, 190 
form of charge for, 368 
Piracy, prevalence of, in the sixteenth and seventeenth centuries, 15 
PleaofguUty, 71. 299 

of former acquittal, or conviction, 71, 72 
of pardon, 71 n. 

must be proved by the accused, 71 
Post, desertion of, or sleeping on, punishment for, 120, 262 
Presents, none to be received by naval officers, 308, 309 
President. {See Court- Martial.) 

Principals, those who actually committed, or were present aiding or 
abetting at the fact, 159 
presence of, may be constructive, 159 
some participation in the fact necessary to constitute, 159 
all present principals, though one only acts, 159 
Prison, time and place of imprisonment, 287 
may be changed, 287 

Admiralty may set aside buildings and ships as naval prisons, 
289 
Prisoner must be served with a copy of the charges, 68 
may object to members of courts-martial, 66 
not to be called upon to plead to charges, 71, 299 
presumption of innocence, 201 
doubtful points to be construed in favour of, 78 
conduct of case for the defence by, 73 
discretionary power of liberating from imprisonment, in whom 

vested, 252, 288 
penalty for not assisting in detection, and apprehension of, \ 

273 
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Prisoner in case of insanity to be removed to some lunatic asylum^ 
289 
penalties for aiding escape of, or breach of prison regulations, 

290 
pay of, stopped during imprisonment, 291 
Privileged communications, rule excluding^ confined to legal advisers, 
223 

cases of clergymen and other professional 
persons, 223 
Prize, all papers taken in prize ships to be sent to Court of Admiraltv, 
150 
penalty for not sending papers, 150, 270 
penalty for taking cargo out vf prize ships before condemnation, 

150, 270 
definition of, 151 

not lawful until sentence of condemnation in Prize Court, 152 
what captors entitled to benefit of, 153 

penalty for ill-using persons taken on board a prize ship, 
154, 271 
Prosecutor. {See Judge^AdooccUe) 

catiQot be a member of the court-martial, 57 
duty of, in conducting his case, 72, 73 
a competent witness, 300 
Punishment. {See Offences under their respective titles; see also DecUk, 
Dismissed with Disgi-ace, Imprisonment, d:c.) 
general regulations as to, 273 — 277 
general notice of public punishment to ships present, 

302 
scale of, 245, 273, 276 
cumulative, 246, 249 
Summary. — power of the commanding officer of a ship 

with respect to, 250, 277 
regulations to be observed in the infliction of, 323 — 341 
Corporal — not to be inflicted summarily by sentence of 
commanding officer, without a previous investigation 
by one or more officers appointed by such command- 
ing officer, 251, 277 
the greatest discretion to be observed in inflicting, 252, 

336 
regulations with respect to, 338 

when awarded by court-martial, to be inflicted forth- 
with, 302 

Quarrelling, or provocation thereto, penalty for, 127» 265 

BapOy definition of the crime, 170 

evidence and punishment, 170, 171 
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Kape, form of charge for, 369 

Receivers of stolen property, punishment, 188 

evidence of stealing and receiving, 189 

of guilty knowledge, 189 

form of charge for receiving stolen goods, 369 
Riot, definition of the offence, punishment, 191, 192 

form of charge for, 370 
Robbery, definition of the crime — punishment, 176, 271 

form of chai:ge for, 370 



Sanity, natural presumption of, 160 
Scandalous actions, penalty for, 135 

Seamen, good conduct badges of, classification, and character, 315—326 
Seditious words, penalty for uttering, 124 

form of charge for, 359 
penalty for concealing, 124 
Seniority. {See Court-martial.) 

Sentence, discretionary power to be exercised in awarding, 242. {See 
Death, Judgment of.) 
charge, and punishment must be distinctly specified in, 243, 

301 
to be delivered by the judge-advocate to the president, and 
by him to the commander-in-chief, or senior officer present, 
801 
review of, by the admiralty, 249, 274 
general form of, 373 
Ships, The " Great Harry," built by Henry VII., 9 

The ** Henry Grace de Dieu," built by Henry VIII., 10 
purchased and hired from the merchants for the use of the navy, 

8,12 
size of the Spanish galleons, 14 
The ** Sovereign of the Seas," built a.D. 1637, 17 
Ships lost, &;c., crews of, subject to Naval Discipline Act, 81, 293 

pay of, 294 

ofiences by, how to be treated, 84, 85. 293 
penalty for suffering ships to be improperly lost, 138, 2r)7 
course to be followed when ship of senior officer lost, 294 
form of proceedings at the trial of officers and crew of, 353 
Ship money, imposition of, a.d. 1637, 19, 20 
Sodomy, definition of offence, 169 
punishment for, 169, 271 
aiders and accessories, 169 
form of charge for, 871 
Spies, 81 

punishment of, 118, 263 
Superior officer, definition of, 125 

penalty for striking or offering to strike, 125, 265 
when in execution of his office, 126 
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Superior officer, disobedience, threatening language, or contempt to, 

126,265 
form of charge for disobedience to, 359 
Swearing, penalty for, 136, 267 



Theft, definition of the crime, 176 {See Evidence,) 
general proofs, 177, 178, 179 
not pui^ed by a return of the stolen goods, 177 
by finding, where the finder reasonably believes that the owner 
of the goods can be found, 178 
Theft, by a bailee, 178 

definition of bailment and examples, 178, 179 
form of charge for, 371 
Threatening letter sending, or delivering a letter demanding money — 
pimishment, 190, 191 
sending a letter threatening to accuse another of a crime, 

with intent to extort money — punishment, 191 
sending or delivering a letter threatening to murder — 

punishment, 191 
form of, charge for, 871 
Treasure, captains conveying private treasure, responsible for loss, 143. 

{See Freight Money.) 
Trial, may be postponed on ground of absence of material witness, 70 
new trial may be had after sentence of court illegally constituted, 

67n, 71 
limitation of, time for, 89 
form of notice of, to the prosecutor, 346 
„ to the prisoner, 347 



Uncleanness, penalty for, 135 



Warrant. {See Arreft, Death, Imprisonment, Judge-Advocate.) 
Witnesses, must be summoned by judge^advocate, 69, 238, 282. (See 
Oath.) 

must be examined on oath or affirmation, 72, 222, 299 

order of examination of, at the trial, 72, 300 

may be recalled at any period with consent of court, 73, 
300 

competency of^ 220—224 

defendants incompetent, 220 

when co-defendnnts admissible witnesses, 220 

husband and wife, 221 

incompetency on the groimd of lunacy, 221 

of infancy, 221 

of insensibility to the obligation of an oath, 221, 222 

examination in chief, 224 — 229 
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Witnesses {continiLedy^ 

leading questions in general not allowed, 224 

meaning of leading questions, 224 

allowed where suggestion necessary to refresh memory, 

224 
e. g.y where names forgotten, 224 
to identify a party, 224 

to enable one witness to contradict another, 225 
allowed if witness obviously interested or hostile, 225 
objections to questions how made and decided, 72 
when a witness may refresh his memory by notes, 226 
may speak to belief or opinion on some subjects, 226 
e. g.f respecting handwriting or identity, 227 
rule especially applies to skilled witnesses, 227 
opinions of medical men on cause of disease or death, 

227 
of experienced officers on military practice, 227 
of foreign lawyers on the effect of foreign laws, 228 
scientific witnesses may give opinions on facts proved at the 

trial, 228 
cross-exammaXion of, 229 — 231 
a strong test of truth, 198 

leading questions may be put, within what limits, 229 
irrelevant questions cannot be put for mere purpose of con- 
tradicting, 280 
if inadvertently put and answered, answer is conclusive, 

230 
may be asked as to alleged crimes, or improper conduct on 

his part, 230 
but not obliged to criminate himself, 230 
answer of witness on these points usually conclusive, 231 
general rule with respect to the impeachment of the credit 

of a witness, 231 
re-examination of ^ 231 
questions must be directed to an explanation of the answers 

given in cross-examination, 232 
attendance and remuneration o/, 238 — 241 
privileged from arrest going to and returning from court, 

238, 282 

refusing to attend and give evidence, 238, 282 

if civilians, liable to be attached, 239, 282 

if belonging to the navy, to be punished for contempt, 

239, 283 

must produce documents, if required by the summons, 240 
giving false evidence liable to penalties of perjury, 240, 288 
no tender of expenses to civilians required, 240 
reasonable expenses of civilians to be paid on attendance, 

240, 241, 303 

forms of summons to, 347, 848 
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Women not to be carried to sea without permission of Admiralty, 

809 
Worship, public, to be performed in the navy, 261 

regulations with respect to, 303, 304 
Writings must in general be proved by production of original instru- 
ment, 282 
proof of public documents, 232 
legislative Acts, royal proclamations, &o., 233 
provisions of documentary evidence Act, 233 
proof of private documents, 234 
secondary evidence of, 234 — 237 
admissible, when writing destroyed or lost, 235 
what search for lost instrument sufficient, 235 
admissible when production of writing phj^sically impossible, 

286 
examples, 235, 286 

when writing in possession of adversary, 236 
when writing in possession of stranger, 237 
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